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om tee Probably ninety per cent. of the total de- 
Indorsement Case. posits received by banks from their customers, 
consist of checks and drafts on other banks, 
as distinguished from actual coin or cash, and a goodly portion 
of these are not checks drawn payable to the customer directly, 
but have been received by the customer under indorsement of the 
payee, or of some indorser subsequent to the payee. As to these 
latter, it is manifestly impossible that the bank of deposit can 
know as to the genuineness of the prior indorsements, and it is 
well-settled and well understood that if any of the prior indorse- 
ments prove to be forgeries, the bank of deposit which has col- 
lected the instrument, will be responsible for the amount to the 
person entitled, and has only its customer to look to for redress, 
cr a possible prior indorser. This responsibility may be to the 
bank of payment, to refund the amount which the latter has not 
been permitted to charge to the drawer’s account, or it may be 
to the drawer himself, or to the true payee whose title has not 
been passed away by the forgery, according to the circumstances 
of the case and the arrangements made between these several 
parties, but to one or the other, the responsibility of a bank of 
deposit which has collected money on a check bearing a forged 
indorsement exists. 

A case has recently been passed upon by the Appellate Division 
of the New York Supreme Court, and it will probably go to the 
Court of Appeals, which is of considerable importance as mark- 
ing a limit, so to speak, to the responsibility of a bank which 
receives on deposit and collects a check, having a prior question- 
able indorsement. The case, in brief, is this: 

A foreign commission house have a New York agent, authorized 
by power of attorney to indorse checks in the name of the firm 
for the purpose of depositing them in a designated bank. The 
agent indorses certain checks in the name of the firm, but instead 
of depositing them to the firm’s credit, delivers the checks over 
to a firm of stock brokers upon his private, speculative account. 
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This firm itself indorses the checks, deposits them in its own bank, 
which collects the checks and honors the stock brokers’ Own checks 
against the proceeds. To picture clearly the course of the trans- 
action: Checks payable to order of Salen and Schroeder, the 
foreign commission house, when deposited by the stock brokers 
in their own bank, bear the following indorsements : 

Salen & Schroeder 

Martin Cassidy 

E. H. Norton & Co. 

The indorsement of Salen & Schroeder was made by their agent, 
Cassidy, who instead of depositing them in the firm’s bank, as 
authorized, misappropriated the checks by transferring them to 
Norton & Co., stock brokers, on his private account. As Norton 
& Co. were put on inquiry, first by the signature of his principals’ 
name by Cassidy and second by their knowledge that he was an 
agent, their responsibility to make good the money misappropriated 
was beyond question; but the important disputed question before 
the court was this: Was the bank which received these checks 
on deposit from the stock brokers, and collected them, likewise 
responsible ? 

The court which tried the case took the view that the indorse- 
ment of Salen & Schroeder’s name by Cassidy was a forgery and 
did not divest their title to the checks ; hence the bank of deposit 
was liable to the original payees for conversion of their pro- 
perty under section 42 of the Negotiable Instruments Law which 
provides : 

‘‘Where a signature is forged, or made without au- 
thority of the person whose signature it purports to 
be, it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge therefor, or to en- 
force payment thereof against any party thereto, can 
be acquired through or under such signature, unless 
the party against whom it is sought to enforce such 
right is precluded from setting up the forgery or want 
of authority.” 

But the appellate division takes a different view, and reverses 
the judgment. It holds that the possession of the checks by Cas- 
sidy was lawful and his indorsement of the name of Salen and 
Schroeder was authorized. But holding checks with genuine, au- 
thorized indorsements of the payee, his unlawful, unauthorized 
act consisted in wrongfully transferring the checks, instead of de- 
positing them as authorized. While this would affect the status 
as a holder in due course, of the immediate transferee, chargeable 
with notice of the diversion, it would not affect a non-immediate 
transferee, the bank of deposit, which took the checks in good 
faith and for value. 

The distinction drawn by the appellate division is a fine one. 
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An authority is given to indorse a principal’s name for purpose 
of deposit. The principal’s name is indorsed, but instead of the 
deposit, the checks are negotiated. The Negotiable Instruments 
Law defines indorsement as follows: ‘‘‘Indorsement’ means an in- 
dorsement completed by delivery’’ (sec. 2) and further provides: 

“An instrument * * * if payable to order, is negotiated by 
the indorsement of the holder completed: by delivery’’ (sec. 60). 
Delivery being an essential part of indorsement, the question is 
pertinent whether an authority to indorse and deliver to a desig- 
nated bank, can be so split up, where the indorsement is made, 
presumably for the purpose of a wrongful delivery elsewhere, that 
the indorsement will still be an authorized act, carrying the title 
of the authorizing person, to a bona fide holder, while the delivery 
will be unauthorized? In other words, is the indorsement au- 
thorized under such circumstances? If not, it isa forgery. If, on 
the other hand, the indorsement is to be regarded as flowing 
from one grant of authority, and the delivery of the indorsed in- 
strument to a specified bank, as a separate grant of authority, 
then the case falls in the same category with those where A de- 
livers a negotiable instrument to B, with authority to the latter 
to use it in a specified way, and B, in violation of the trust re- 
posed in him, diverts the instrument from the purpose intended 
and negotiates it for a different purpose, in which case the bona 
fide purchaser is protected. 

The decision of the appellate division stands as authority, un- 
less overturned by the Court of Appeals, to the effect that the 
indorsement of a check payable to a principal, by an agent in the 
principal’s name and its wrongful negotiation by the agent, binds 
the principal to a bona fide transferee as being a valid, title-con- 
veying indorsement, where the agent’s authority is limited to in- 
dorsing his principal’s name for the purpose of depositing the 
check in a designated bank, and does not extend to negotiating 
the check elsewhere. 


Stockbrokers’ lhe proximity of the New York Stock Exchange 
Risks. to the business and financial center and the in- 
timate knowledge of its operations on the part 

of those holding fiduciary positions sometimes carries with it 
temptation to the weak-minded or to the thin-principled to use the 
funds of others in speculation for their own benefit, intending 
always to replace the money when the expected profit is made and 
shutting the eyes to the chance of loss. The indulgence of this 
speculative tendency in such cases is attended with risks to the 
stockbroker whenever the funds put up for margin are not in actual 
cash but are in the form of checks or commercial paper in which 
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the name of the operator or speculator appears in some way in 
a representative or fiduciary capacity for another; the theory is 
that the broker is put on inquiry by the form of the paper or is 
charged with notice that the funds represented thereby are, or 
may be, not those of the one who is controlling their payment 
but of some principal back of him who may not have authorized 
their use in this way. 

In the case of Marshall v. de Cordova, which came before the 
New York courts a few years ago (15 B. L. J. 222), Alfred de 
Cordova & Co., stockbrokers doing business in New York City, 
opened a speculative account with Robert P. Noah in his name as 
trustee. Noah had been appointed temporary administrator of 
the estate of a Mrs. Drake, and had received some $10,500 in 
cash, which he had deposited in the Merchants Exchange National 
Bank. Noah drew his check on this bank for $5,000 as trustee 
in favor of de Cordova & Co. which he delivered to that firm as 
margin upon the account. Mr. de Cordova asked Mr. Noah for 
some explanation in respect to this account, and Noah told him 
that ‘“‘the money was his own; that he wanted to make some 
trades, and wanted to enter it as trustee, only upon one ground, 
so that it could not be touched in any way by little indebtedness 
that he owed around.” 

Noah’s speculations ultimately proved disastrous, he was sold 
out, and all the money was lost. Six years after an action was 
brought against de Cordova & Co. by the executrix of Mrs. 
Drake’s estate to recover this money as funds of the estate 
wrongfully received by the stockbrokers, and the brokers were 
held liable to refund. The court held that when the brokers re- 
ceived the check by ‘Noah, trustee,’’ they were put on inquiry as 
to the character and ownership of the money received, and where 
the only inquiry made was of the customer himself, his untruth- 
ful answer that the money was his own was not sufficient to re- 
lieve the brokers from liability for loss of money to the estate to 
which it in reality belonged. 

This decision shows the necessity of inquiry on the part of 
stockbrokers before taking a check signed in a representative 
capacity as margin upon a speculative account of the individual 
who signs the check. 

Another case which should be noticed in the same connection 
is published in this number. 

The firm of Norton & Co., stockbrokers, received some $6,000 
from one Martin Cassidy upon a speculative stock account. Cas- 
sidy was the New York agent for the foreign firm of Salen & 
Schroeder, and had authority to indorse checks payable to that 
firm in their name for the purpose of depositing them in a speci- 





EDITORIAL. 427 


fied bank. Cassidy indorsed the firm name to such checks, followed 
by his own, but, instead of depositing them, paid them over to 
Norton & Co. on speculative account, and Norton & Co. deposited 
the checks in their own bank, by which they were collected and 
proceeds paid to the brokers. The action is by the firm of 
Salen & Schroeder against such bank of deposit to recover the 
amount of these checks. The court held the bank not liable for 
reasons which are set forth in its opinion and which we discuss 
in another editorial. But as to the liability of the stockbrokers, 
the court held that they were put on inquiry by the form of the 
signature, and also by the fact that Cassidy was agent; and that 
the brokers were undoubtedly liable to the firm for the money so 
received. Inthiscase it appeared that when the checks were received 
by the brokers thus indorsed, they were the subject of question and 
doubt in the office; but, nevertheless, the checks were taken, 
probably on Cassidy’s assurance that everything was all right. 
Cases of this kind, therefore, should serve as a warning to stock- 
brokers to be careful in taking checks from customers upon specu- 
lative account when signed or indorsed by the customers in a 
fiduciary capacity. i ~ 
Seeesieiiiiiiteins A bill has been introduced in Congress by Mr. 
Insurance of Bates, of Pennsylvania (H. R. 14,902) and is 
eo epasita “ now in the hands of the House Committee on 
Banking and Currency, to amend the national 
bank act by providing a “‘national bank deposit 
insurance fund” of $6,000,000, which shall stand as a security 
for the payment of depositors in insolvent national banks. The 
bill provides for an annual assessment upon the national banks, 
graded in amount from $100 upon banks of $100,000, or less, 
capital up to $250 upon banks having over $1,000,000 capital. 
The assessments are to be made by the Comptroller of the Cur- 
rency and are to continue each year until the insurance fund 
shall reach $6,000,000; then the assessments are to be discon- 
tinued until the fund shall have been reduced to $5,000,000 or 
less, when they shall be resumed until the $6,000,000 fund is 
again reached. The fund thus accumulated is to stand as a se- 
curity for the payment in full of depositors of insolvent national 
banks where the assets plus stockholders’ liability prove insuffi- 
cient for that purpose; that is to say, when a national bank be- 
comes insolvent and the receiver, after realizing everything pos- 
sible from the collectible assets including the stockholders’ liabil- 
ity, makes his final report showing amounts still due and unpaid 
to depositors and other creditors, then the Comptroller of the 
Currency is to make drafts upon the insurance fund in the hands 
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of the United States Treasurer and remit to each individual de 
positor the balance due and unpaid, as shown by his proof ot 
claim certified by the receiver as correct. Certain classes of credi- 
tors are exempted from the benefits of the fund, namely, holders 
of a bank’s obligations as indorser upon bills rediscounted, hold- 
ers of the bank’s bills payable and reserve agents or correspon: 
dents from whom the bank has temporarily borrowed money. 
Such creditors for money borrowed by the bank are not considered 
“depositors” and not entitled to any payment out of the “de- 
posit insurance fund.’’ 

What do our readers think of this proposition? It would cer- 
tainly make the depositors of a national bank absolutely safe and 
would probably throw the great bulk of the collection business 
into the hands of the national banks. A creditor for a collection 
item forwarded would rank, as we understand, as a depositor and 
be entitled to the benefits of the insurance fund and the knowl- 
edge that a collection sent a national bank is absolutely safe 
would be potent in directing this class of business into national 
bank channels. The proposed act contains a provision “that it 
shall be unlawful for any national bank to advertise in any way 
that their deposits are insured by the United States government,”’ 
but such would virtually be the potent fact, without any neces- 
sity of so advertising. There is a provision for investing the fund, 
or such part as the comptroller deems expedient, in bonds of the 
United States, and crediting the fund with the interest earned, so 
that it would not be a dead, non-productive, aggregation of 
money in the treasurer’s hands. 

The proposition is virtually conpulsory insurance as distin- 
guished from private independent insurance of national bank de- 
posits. We would like to hear from our readers upon the subject. 


Currency The House Committee on Banking and Currency, on 
Bill. June 6, authorized a favorable report of the Fowler 
Currency bill. The bill authorizes, in addition to the 

present bond-secured circulation, an issue of credit notes that may 
be put out at such seasons of the year as needed, and retired 
when the demand is over. The credit notes are proposed to be 
secured by a guarantee fund. The total issue of both bond-secured 
an credit notes is not to exceed the amount of a bank’s paid-in 
and unimpaired capital, nor can a bank issue a greater amount 
of credit notes than its bond-secured notes outstanding. At most, 
therefore, credit notes cannot exceed one-half the bank’s capital. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vil. PRESENTMENT FOR PAYMENT. 


1. REASONABLE TIME OF PRESENTMENT. 
. DRAWER DISCHARGED BY THREE DAYS DELAY. 
. THIRTEEN DAYS IN COLLECTION OF DISTANT CHECK FATAL. 


*. THREE DAYS BETWEEN NEW YORK AND PHILADELPHIA 
DILIGENT. 


. SIX DAYS IN PRESENTING LOCAL CHECK FATAL. 


. FIVE DAYS AND TWO INTERVENING CITIES NOT ALLOWED ON 
TWENTY-SEVEN MILE CHECK. 


LocaL ALABAMA CHECK DEVITALIZED BY TRIP TO PHILA- 
DELPHIA, 


. A TRIP FROM DousMAN, WIs., TO MILWAUKEE VIA NEW 
RICHMOND AND CHICAGO, TOO LONG. 

. West VIRGINIA CHECK ON BALTIMORE SENT THROUGH 
PHILADELPHIA HELD IN TIME. 


2. EXTRAORDINARY DILIGENCE WITH CHECKS TAKEN IN 
PAYMENT OF OTHER CHECKS. 


3. DO CERTAIN TEN-DAY STATUTES APPLY TO CHECKS? 


YE come now to the important subject of presentment of checks 
for payment. 


REASONABLE TIME OF PRESENTMENT. 


The long established rule of the common law is that a check must 
be presented for payment within a reasonable time ; and if this is not 
done, the consequences are that indorsers on the check are absolutely 
discharged, while the drawer of the check remains liable unless he has 
been injured by the delay (as by failure of the bank after the period 
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of reasonable time for presentment has elapsed) and then he is dis. 
charged to the extent’ he has been injured. 

Checks at the present day are not alone delivered to payees in the 
same place where the bank upon which they are drawn is located, but 
they are also mailed and delivered to payees at places more or less 
distant from the payor bank ; and the common law, speaking through 
numerous decisions, has established precise rules with respect to the 
time for presentment in both these classes of cases. These rules may 
be thus stated: 

1. If the person who receives the check and the bank upon which 
it is drawn are in the same place, the check must, in the absence of 
special circumstances, be presented the same day or at latest, during 
business hours of the next secular day after it is received. 

2. If the person who receives it and the bank are in different places, 
the check must, in the absence of special circumstances, be forwarded 
for presentment not later than the next secular day after it is received 
directly to an agent at the place of payment, and the agent to whom 
it is forwarded must present it for payment not later than the next 
secular day after it is received, during business hours of that day. 

3. In the event the check is transferred by the payee to another, 
and by him to another, and so on, each transferee is allowed the same 
period as between’ himself and his immediate predecessor, that the 
payee has, as between himself and the drawer ; but no transfer or 
series of transfers can prolong the risk of the drawer or the liability of 
a prior indorser, beyond the time above fixed. 

These are the precisely defined common law rules of general appli- 
cation. In particular states, local statutes in a few instances may have 
modified these in some particulars ; and in some thirty states there is 
now in force the uniform Negotiable Instruments Law which contains 
certain legislation on the subject. Before proceeding to a considera- 
tion of statute law, let us cite a few concrete cases to show the applica- 
tion of these common law rules. 


a. DRAWER DISCHARGED BY THREE DAYS DELAY.—May 26, 1885, A. 
Weil, in Philadelphia, drew his check on the Shackamaxon Bank of 
that city, in favor of Doughton, Wilkins & Co., a mercantile house in 
the same city. Check was not presented for payment until May 29th 
after bank had suspended. Held by the Supreme Court of Pennsy]l- 
vania that the delay was unreasonable and the drawer discharged to 
the extent he was injured. The court said: ‘‘The rule is well-estab- 
lished in the two greatest commercial cities of the world that a check 
on a bank, where all the parties are resident of the same city, must 
be presented on the day upon which it bears date, or on the next 
day, and if not, the risk of the solvency of the drawee is upon the 
payee. * * * 

‘« The reason for this strictness is said to be that a check, unlike a 
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bill of exchange, is generally intended for immediate payment and 
not for circulation, and therefore it becomes the duty of the holder to 
present it as soon as he reasonably may. He keeps it at his own peril. 
Negotiability is not of their essence, but at most merely an optional 
quality.” (See case reported, 4 B. L. J. 331). 

6. THIRTEEN DAYS IN COLLECTION OF DISTANT CHECK FATAL.—Doug- 
lass & Glass at Mount Vernon, Texas, mailed the check of S. D. Goude- 
lock on the Mount Vernon Bank on December 13, 1888 to Curtis & Co. 
Manufacturing Co., St. Louis, Mo., in payment of an indebtedness to 
the latter. By ordinary course of mail, it would take the check two 
days to reach St. Louis and the same time forreturn. The check was 
not presented for payment until December 26th, when it was protested 
because the drawer’s account was not then good. Held, by the Supreme 
Court of Texas, that the payee did not use due diligence in the collec- 
tion of the check, and having by delay lost the opportunity to collect 
it, could not recover from the transferrer upon the original indebted- 
ness. (Case reported in 4 B. L. J. 292.) 


c. THREE DAYS BETWEEN New YorK AND PHILADELHIA DILIGENT.— 
Check delivered May 5, 1891, at Philadelphia, to agent of New York 
payee, drawn on Spring Garden Bank, Philadelphia. Agent returned 
to New York that afternoon, arriving after banking hours. On May 
6, payee deposited check in New York bank for collection. Bank for- 
warded check to Philadelphia correspondent, May 7th. Check pre- 


sented about noon, May 8th, but the drawee bank was then closed. 
Held by the Supreme Court of Pennsylvania, due diligence was exer- 
cised in the use, transmission and presentment of thecheck. (8 B. L. J. 
482.) 

ad. SIX DAYS IN PRESENTING LOCAL CHECK FATAL.—Check on Michigan 
bank, drawn and delivered to payee in same place, December sth, not 
presented before noon December 11th when bank failed. Held, by the 
Supreme Court of Michigan, drawer discharged (9, B. L. J. 170). 

e. FIVE DAYS AND TWO INTERVENING CITIES NOT ALLOWED ON 27 MILE 
cHeck.—Check drawn in Wymore, Neb. upon bank at Courtland, Neb- 
raska, 27 miles distant, May 31, 1890; indorsed by payee and deposited 
in bank at Wymoré about close of banking hours same day. Same 
day, Wymore bank mailed check to a bank in St. Joseph, Mo., from 
there check was mailed to a bank in Omaha, Neb., which bank mailed 
check to a correspondent in Courtland, which received and protested 
the check June 5. Held, by the Supreme Court of Nebraska, that 
Wymore bank did not present the check to the bank at Courtland 
within a reasonable time and the payee, who indorsed the check, was 
discharged. (9 B. L. J. 253.) 

J. Loca ALABAMA CHECK DEVITALIZED BY TRIP TO PHILADELPHIA. — 
Defendant gave his check on a bank in Florence, Ala., to a payee on 
June 16th and directed him to go to the bank, which was across the 
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street, and get his money. Instead, the payee indorsed and mai! 
the check to a trust and savings company in Philadelphia, and thx 
Florence bank suspended June 22, before the check was presented {., 
payment. Held, by the Supreme Court of Alabama, that the drawer 
was discharged (11 B. L. J. 215). 

&: A TRIP FROM DOUSMAN, WIS., TO MILWAUKEE VIA NEW RICHM( 
AND CHICAGO TOO LONG.-—Checks on Milwaukee were indorsed a: 
delivered at Dousman, Wis., on July 17, 1893, whence they were mailed 
to New Richmond, Wis., thence to Chicago, thence to Milwaukee, 
being presented to the drawee July 21st and payment refused, because 
of suspension at the close of business July 2oth. If presented July 
2oth, the checks would have been paid. Held, by the Supreme Court 
of Wisconsin, the indorser at Dousman was discharged, the send- 
ing by way of Chicago resulting in presentment later than the time 
at which they should have been presented in the exercise of due 
diligence as fixed by the law for the presentment of distant checks. 
(12 B. L. J. 29.) 

h. Wrst ViRGINIA CHECK ON BALTIMORE, SENT THROUGH PHILADEL- 
PHIA, HELD IN TIME.-—On January 11, 1892, Buckhannon Bank, W. Va 
mailed its check, drawn on J. J. Nicholson & Sons of Baltimore to 
First National Bank of Grafton, W. Va. On January 12, payee received 
check and indorsed it for collection and mailed it to Philadelphia cor- 
respondent. On January 13, received by Philadelphia correspondent 
and mailed to Baltimore correspondent. On January 14, Baltimore 
correspondent received check and at 1 p. m. presented at counter of 
drawee and took drawee’s check on Western Bank of Baltimore. At 
1.30 p. m. drawee suspended ; drawee’s check presented before 3 p. m. 
and payment refused by Western Bank. On January 15, Buckhannon 
Bank's check protested. In an action by the Grafton Bank against the 
Buckhannon Bank on this check, the defense was negligence in pre- 
sentinent. It was conceded that had the check been presented prior 
to noon on the 14th, it would have been paid, but at 1 p. m. the drawee 
was unable to pay over the counter, and the drawee’s check was worth- 
less. The Court of Appeals of Maryland held there was no negligence. 
It recognized the rule of diligence that a party receiving a check at a 
place distant from the drawee must forward it not later than the day 
following its receipt to an agent at the place of payment, who must 
present it not later than the day following—the rule contemplating 
direct transmission to an agent at the place of payment—but it holds, 
although the check went first to Philadelphia instead of direct to Bal- 
timore, that it was presented within the time allowed by this rule, 
which would have allowed the check received at Grafton on the 12th 
to have been held and mailed to Baltimore on the 13th, and reaching 
Baltimore on the 14th to have been presented on the 15th ; whereas 
the check was actually presented on the 14th; nor was the drawer dis- 
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charged, because the drawee’s worthless check was taken, not having 

been injured thereby (12 B. L. J. 193.) 

EXTRAORDINARY DILIGENCE WITH CHECKS TAKEN IN PAYMENT 
‘OF OTHER CHECKS. 

The above are a few selections, merely, to illustrate the common 
law rules, above stated with respect to the reasonable time for present- 
ment of checks. It isto be noted, however, where a check is taken 
in payment of a collection, instead of actual money, the same two-day 
rules as to presentment do not apply. Thus in Anderson vy. Gill, 
(Court of Appeals, Maryland, 1894; 11 B. L. J. 81), the payee of a check 
deposited it for collection with Bank A on the same day it was made. 
The bank presented it for payment the next day, shortly before 11 
o'clock, and the drawee’s check on Bank B, only a few blocks distant, 
was taken in payment. The drawee became bankrupt at.1 o’clock. 
Before 3 o’clock Bank A presented the check in question for payment, 
which was refused, whereupon it immediately went to the drawee and 
after recovering the original check, protested it. It was held that the 
drawer of the original check was not liable thereon; that when the payee 
of acheck takes from the drawee, who has ample funds of the drawer, a 
check of the drawee on some other bank, instead of money, the payee 
must nse the utmost diligence to present the substituted check for pay- 
ment, in order to hold the drawer of the original check liable in case of the 
bankruptcy of the drawee; that where the payee of acheck makes a de- 
mand on the drawee and receives something other than cash in payment, 
he can not, by making a second demand, though within the time allowed 
for presenting the original check, undo the first and render the drawer of 
that check liable. This case is distinguished by the Maryland court 
from the Buckhannon Bank case, cited in note / above, the court show- 
ing that in this case, money would have been paid, if demanded, in- 
stead of taking the check and further, that the drawee’s check would 
have been paid, if it had been immediately presented, while in the 
Buckhannon Bank case, the drawee had no cash and could not have 
paid the check in money, if such had been demanded, and the taking of 
its worthless check, instead of money, worked no injury to the drawer. 

In this branch of our subject we are not taking up the important 
question in what cases it is lawful and is considered due diligence for 
a collecting bank to take the drawee’s check, instead of cash, upon pre- 
senting acheck for payment. The old rule is that a collecting bank is 
authorized to receive money only, but this rule has been somewhat 
modified, in recent years, by custom. The law upon the question will 
be stated in its appropriate place. Here, we are only showing that 
when a check is taken, instead of money, the rule of diligence in pre- 
senting the check taken in collection is even more strict than in the 
case of checks generally. 
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DO CERTAIN TEN-DAY STATUTES APPLY TO CHECKS? 


In a few of the states (California, Idaho, South Dakota) the follow- 
ing statutory provision is found: 


‘If a bill of exchange, payable at sight or on demand, without in- 
terest, is not duly presented for payment within ten days after the 
time in which it could, with reasonable diligence, be transmitted to 
the proper place for such presentment, the drawer and indorsers are 
exonerated unless such presentment is excused.” 


Do such statutes add ten days to the common law reasonable time 
allowed for presentment of bank checks? 

In November 1894, the Supreme Court of South Dakota (Warner 
v. Bank, 11 B. L. J. 324) held that this provision was designed to more 
definitely define the time within which a bill of exchange should be 
presented for payment, and in that respect changes the rule of the law 
merchant. In that case the Citizens Bank of Parker, South Dakota, 
sold its draft or check for $800, drawn upon the Columbia National 
Bank of Chicago to a payee therein named. The draft was issued on 
May 2nd, 1893, the Chicago bank failed May 11th before the draft was 
presented. The court applied this statute and held the drawer bank 
liable. 

But in 1904, (Investment Co. v. Weiss, 21 B. L. J. 826) where a 
debtor purchased a third person’s check which he mailed to his credi- 
tor, the creditor being named as payee, and the check was not presented 
within the time it should have been presented at common law, but was 
presented within the time specified in the statute, the check being dis- 
honored, the court applied the common law rule and held the debtor 
discharged from liability. The statute, it said, exonerated drawers 
and indorsers where presentment was not made within ten days, and did 
not apply to a case where the debtor giving the check in payment was 
neither drawer nor indorser. The court said the common law rule re- 
quiring a check to be transmitted to the place of payment by due 
course of mail not later than the day following its receipt, and pre- 
sented to the drawee not later than the day following its receipt at 
such place applied; that whenever the failure to collect results from 
negligence of the payee, the acceptance of the check constitutes pay- 
ment, and this doctrine is applicable to checks and notes of third par- 
ties taken in payment of a debt, not signed or indorsed by the debtor. 

The Supreme Court of Idaho (Chambers v. Custer Co., 20 B. L. J. 
255) has held that this statute applies to a check and gives the holder 
ten days, in addition to a reasonable time in which to present same 
for payment before neglect in presenting the same for payment can 
be charged against said holder. 

In the next number, the subject of reasonable time for present- 
ment will be continued and will embrace an inquiry into the following 
subjects: 

Whether bankers’ exchange—drafts or checks issued by banks 
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upon their correspondents—is subject to the same strict rules 
of presentment as are ordinary checks. 

Whether, in case of local checks, the two-day period of present- 
ment is enlarged one day by the use of the Clearing House. 

The cases of roundabout presentment of distant checks through 
a chain of correspondents—partly touched upon in the pre- 
sent number—and the question of violation, thereby, of the 
common law rules of diligence will be more fully gone into; 
together with citation of certain state statutes bearing on the 
subject. 

Whether the Negotiable Instruments Law has made any changes 
in the common law rules as to check presentment and liability 
of drawers and indorsers. 


(Continued in next number.) 


COMMERCE OF THE UNITED STATES, 


Analyses of the foreign commerce of the United States, recently 
presented by the Department of Commerce and Labor through its 
Bureau of Statistics, have included discussions of trade relations with 
each of the principal countries, and an analysis of these analyses pre- 
sents some interesting general facts about our trade relations with each 
of the great divisions of the world, whether geographic or climatic. 
This final analysis shows that in the fiscal year 1905 48.4 per 
cent. of the imports into the United States was drawn from Europe, 
20.3 per cent. from North America, 13.5 percent. from South America, 
14.5 per cent. from Asia, 2.3 per cent. from Oceania, and 1 per cent. 
from Africa. Of the exports from the United Statesin the same year, 
67.2 per cent. went to Europe, 17.2 percent. to North America, 3.8 
per cent. to South America, 8.5 per cent. to Asia, 2.2 per cent. to 
Oceania, and 1.2 per cent. to Africa. 

A comparison with the figures of earlier years shows a gradual de- 
cline in the share of our imports supplied by Europe andin the share 
which Europe takes of our exports. In 1853 Europe supplied 71 per 
cent. of our total imports, the share ranging downward to 48 percent. 
in 1905; of the exports, the share taken by Europe ranges downward 
from 84 per cent. in 1881 to 67 per cent. in 1905. This reduction in 
the percentage which Europe holds in the trade of the United States 
is largely due to the enlargement of our trade with the Orient. The 
imports from Asia, which formed but 7 per cent. of the total in 1870 
and 8% per cent. in 1890, formed 14% per cent. in 1905; and the ex- 
ports to Asia, which amounted to but 2 per cent. of the total in 1870 
and 2% per cent. in 1890, were 8% per cent. in 1905. 
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THE NEGOTIATION OF CHECKS BY TRAVELING 
SALESMEN. 


ANKERS throughout the country are frequently called upon 

by some traveling salesman who represents a mercantile or 

other firm to pay a check drawn upon their own bank, or to 
cash a check drawn upon a bank in a neighboring town, made 
payable to the order of the firm by one of its local customers and 
indorsed in the firm name by the traveling representative. This 
person is generally known to represent the house as selling agent, 
and frequently can show a letter which gives him authority not 
only to sell, but to collect payment for goods sold. But gener- 
ally, where he has authority to make collections, the customer 
will not make payment in cash, but will give him a check pay- 
able to the order of his firm, which the salesman thereupon seeks 
to turn into cash en route at some nearby bank. 

The danger to banks called upon to purchase or to pay checks 
under such circumstances arises from the fact that while it seems 
natural, where a man has authority to collect money, to construe 
this as authority to indorse his principal’s name to a check taken 
in collection for the purpose of obtaining the money which he is 
authorized to receive in the first place, the courts generally hold 
that an authority to collect does not embrace an authority to 
indorse the principal’s name to a check taken in collection, either 
for purpose of negotiating the check so taken, or of receiving pay- 
ment from the bank upon which it is drawn; and wherever a 
traveling salesman proves dishonest, absconds or fails to turn 
in the money which he has so received upon the check, the bank 
which has purchased or paid the check will be held liable to make 
it good. 

We extract from correspondence received from bankers through- 
out the country the following paragraphs which indicate that 
many banks engage in the practice of purchasing or paying checks 
under such circumstances in doubt or in ignorance of the risk they 
take in so doing. The following was received from a bank in 
Kansas: 


A custom exists among our merchants to make their checks 
on local banks payable to the order of Kansas City merchants, 
and then deliver the checks to the traveling salesman represent- 
ing the Kansas City house. In many cases the traveling sales- 
man indorses the checks and gets them cashed, sometimes at a 
local bank and sometimes in a neighboring town. There is some 
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ubt in our minds as to the advisability of banks paying checks 
n the indorsement of the traveling salesman. 


From a Tennessee bank we have received the following : 


A traveling salesman presents a check on this bank, taken 
from one of its customers, payable to the order of the firm for 
whom he travels. He indorses it as follows: 

Johnson & Johnson Co., 
per Frank H. Price, Agt. 

Would we be justified in paying this check on this indorsement? 
We know the man and know that he travels for the firm, but in 
case he should fail to pay this amount over to the firm, could 
the bank be holden for the amount of the check? The salesman 
has no written authority from the firm to indorse checks, but we 
presume he has authority to collect bills. We claim we have no 
right to pay the check on the indorsement and that we would be 
holden for the amount. 

A Kentucky bank writes: 


A drummer for a Chicago house recently asked us to cash for 
him the check of a Carlisle merchant which he had indorsed in 
the name of the Chicago firm. We refused and he then showed us 
a letter from his firm which authorized him to collect accounts 
on his trip. We thereupon cashed the check for him, but have 
been since advised that it was an unsafe thing to do. 

An lowa banker argues that the bank should have the right 
to pay under such circumstances, in the following communication : 

It seems to me that when a mercantile firm give their sales- 
men the right to collect accounts for them it would be all right 
for the customer to pay the salesman currency in settlement of 
the account and if he tailed to account to his principals for the 
collection they would have no claim upon their customer. Now 
| cannot see how a firm are more injured by the customer giving 
check on bank payable to order of the firm and by the salesman 
indorsing check, firm name per himself, than by receiving currency 
of the customer. If the firm had suffered a greater injury by his 
indorsing check than by his receiving currency in payment of the 
account, then there might be some ground for a case against the 
bank which paid the check; but I cannot see any more injury in 
the one kind of payment than in the other. 

The above correspondence is quoted for the purpose of indi- 
cating a more or less common practice on the part of bankers, of 
purchasing or paying checks payable to the order of a mercantile 
house, upon the indorsement of a traveling salesman who shows 
authority to collect, under belief that the indorsement of the 
check is authorized under such circumstances. 

‘Now let us cite the decided cases showing the danger in this 
practice. 

In a case which came before the Supreme Court of Tennessee 
in 1893 (Jackson v. Nat. Bank of McMinnville, 8 B. L. J. 140) 
it appeared that Jackson, Matthews & Harris, wholesale grocery 
merchants in Nashville, had in their employ a traveling salesman 
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or drummer named Gibson. Gibson’s duty under his employment 
was to travel through the country taking orders from retail mer- 
chants for goods, and collect the bills as they became due. Gib- 
son sold a bill of goods for the firm to one J. J. Meadows o 
Warren County, Tennessee, amounting to $228.90. Meadows gave 
Gibson his check on the National Bank of McMinnville for the 
amount, payable to the order of Jackson, Matthews and Harris 
Gibson indorsed the check ‘‘Jackson, Matthews and Harris by 
Gibson,”’ presented it to the bank on which it was drawn, where 
it was paid to him by the cashier and charged against the de- 
posit account of Meadows. Gibson failed to pay over or account 
to his firm for the money. The firm having learned that Gibson 
had collected other money due them and failed to account for it, 
ordered him in and discharged him. Gibson absconded. The firm 
wrote to Meadows and learning that he had the paid check in his 
possession, they thereupon sued the bank to recover its amount, 
alleging that Gibson had no right to indorse their name and that 
the payment to Gibson was unauthorized. The Supreme Court of 
Tennessee held the bank obliged to pay the money over again to 
the payee. The decision in brief was as follows: 

‘A commercial traveler, employed to sell and take orders for 
goods, to collect accounts, and receive money and checks pay- 
able to the order of his principal, is not by implication authorized 
to indorse his principal’s name on the checks; and a bank 
paying a check on such indorsement will be responsible to the 
principal.” 

Another case came up a few years later in Minnesota ( Deering 
v. Kelso, 15 B. L. J. 719). B. P. Lewis, a collector for Wm. 
Deering & Co., an Illinois firm engaged in the manufacture and 
sale of harvesting machinery, went to the firm of Westerson and 
Johnson in Hallock, Minnesota, and received from them a check 
for $200 drawn on J. Kelso & Co., private bankers at Hallock, 
payable to the order of Wm. Deering & Co., in part payment of 
a debt owing said firm by Westerson and Johnson. Lewis instead 
of transmitting this check to the firm in Illinois, took it to the 
banking house on which drawn, indorsed it “‘Wm. Deering & Co. 
by B. P. Lewis” and received payment of the money, with which 
he absconded. The Supreme Court of Minnesota held the bankers 
liable to pay the money over again to the firm of Wm. Deering 
& Co. Lewis had authority to collect money but this authority 
was held not to include the right to indorse checks in the name 
of the principal received in payment. Following is the official 
syllabus by the court: 

‘A collecting agent has no implied authority to indorse checks 
in the name of his principal because he has power to collect ac- 
counts and receive money and checks payable to his principal.”’ 

The court said: “We do not think that any custom or usage 
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was proven that plaintiff permitted its collection agents to indorse 
checks payable to itself, and receive the proceeds; nor do we in 
any manner intimate that, if such usage or custom was proven, 
it would be competent evidence to overcome well established com- 
mercial law. It seems a hardship for this loss to fall upon the 
bank, but it took no steps to inquire by what authority Lewis 
made the indorsement and like other litigants who mistake the 
law, it must necessarily abide the consequences.” 

In New York it has also been held that an agent, authorized 
to collect, has no authority to indorse his principal’s name to a 
check taken in collection and negotiate the check (Holtsinger v. 


12 B. L. J. 286) distinguishing the authority to negotiate from 
the authority to receive payment under such circumstances, the 
generalterm of the New York Supreme Court has stated that “it has 
not, however, been authoritatively determined that, where an agent 
receives commercial paper in the course of the collection which he 
is authorized to make for his principal, he may not indorse such 
paper for the purpose of collection and for the purpose of collec- 
tion only, it being suggested that such an indorsement is not 
creating any liability in the name of his principal, but is simply 
the gathering in of the money which the agent is authorized to 
receive and remit to his principal.’’ The New York Court of Ap- 
peals has, however, said (Thompson v. Bank, 82 N. Y. 1): ‘‘We 
are not prepared to hold that when a payment is made to an 
agent, by a check payable to the order of his principal, the au- 
thority to receive the payment is of itself sufficient to authorize 
the agent to indorse his principal’s name on the check.” 

The latest case illustrating the risk which a bank takes when 
it purchases or pays a check to a traveling salesman on his indorse 
ment of his principal's name, is one recently decided by the Ap 
pellate Court of Indiana and published at page 462 of the pre 
sent number. A check made payable to a firm was delivered to 
the latter’s traveling salesman, who indorsed the firm’s name and 
negotiated the check to a bank. The indorsement was held un- 
authorized and that the holder of the check could not collect it 
from the drawer. The court said: ‘‘The agent Underhill was 
engaged in selling goods, and was probably authorized as such 
agent to collect money for goods sold. But he had no implied 
authority to bind his principal by the separate, original, and in- 
dependent contract of indorsement.”’ 

Of course there may be cases where a traveling salesman has 
been allowed by his firm to indorse their name to checks taken 
in payment and to cash the check, under circumstances which 
will make out a case of implied authority and protect the bank 
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where the agent finally misappropriates some of the money 
thus received. A case of this kind came before the Supreme 
Court of Minnesota (Best v. Krey, 18 B. L. J. 447). The 
agent was employed for the express purpose of collecting ac- 
counts and selling goods. In practice he indorsed checks pay- 
able to the order of his principal and purchased goods for the 
house. After selling one of the checks so indorsed to a bank and 
receiving the face value in money, he failed to account for it to 
his principal and the principal brought an action against the in- 
dorsee of the check who had collected it, to recover the amount. 
But the court held the evidence was sufficient in this case to 
sustain the conclusion that the agent was authorized to indorse 
the check in question. It said that the acts and conduct of an 
agent with reference to his principal’s business constitute com- 
petent evidence to establish, by implication, authority in such 
agent to perform acts which are not expressly authorized, with- 
out regard to knowledge thereof by the principal. 

In this case, it is seen, the salesman’s authority to indorse the 
check was established—not from the express authority to collect, 
for we have just shown the rule to be that an authority to col- 
lect does not include the indorsement of checks to the principal, 
taken in collection—but was implied from his practice of indorsing 
such checks, with the proceeds of which the salesman would ap- 
pear in the market and purchase, as well as sell goods for his 
house. This permitted practice is held to establish the agent's 
authority to indorse the check in question, even where no express 
authority so to do was conferred upon him, and to render such 
indorsement a valid transfer to the bank. 

This article has been written to bring afresh to the minds of 
bankers throughout the country the risks which they take in pur- 
chasing or paying checks indorsed by traveling salesmen in the 
names of their principals unless there is clear authority to the 
salesman not only to collect money but to indorse and negotiate 
or collect the checks. We have seen that a mere authority to col- 
lect is not, in law, an authority to indorse checks taken in col- 
lection. And while in some cases such an authority may be im- 
plied from a previous course of dealing, acquiesced in by the prin- 
cipal, it is a very risky practice for banks to engage in. 

Another point which the banker should not overlook is presented by 
those cases where a salesman, once having authority to indorse his 
principal's name, has been discharged by the firm which he represents 
and thereafter, falsely pretending to represent the house, collects 
and cashes checks as formerly, This danger was pointed out 
a few years ago by a member of the Alabama Bankers’ Associa- 
tion at one of the annual conventions of that association. (See on 
this subject, 5 B. L. J. 96.) 
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FALSE BILLS OF LADING. 


) ILLS of lading, drawn to order,stating the receipt of goods therein 
described and the contract of the carrier to deliver such goods 
at destination to the holder of the bill of lading, are sup- 

posed to represent and carry title to the goods as represented. 
Upon that supposition bankers accept such bills of lading as col- 
lateral security for advances of money. But it not infrequently 
happens that the statement of the receipt of the goods is not true, 
and, when the carrier is called upon to make delivery, he answers 
by saying that the property was never received and that the false 
bill of lading was signed and issued by the freight agent fraudu- 
lently, or as the result of mistake. The question thereupon be- 
comes of serious concern to the banker who holds such bill as se- 
curity whether, or not, the carrier can be held liable to make it 
good. 

This question is not a new one, but has come before the courts 
in England and this country many times during the last fifty 
years, with the result that in England and in a majority of the 
State courts that have passed upon it, the carrier has heen held 
not liable, the Supreme Court of the United States likewise tak- 
ing this view, while a minority of American state courts protect 
the holder of the false bill of lading and hold the carrier liable. 

As each new case arises new interest is aroused and fresh alarm 
develops upon the part of those who advance value upon the 
faith of bills of lading wherever the decision favors the non-lia- 
bility of the carrier. The latest decision upon the subject is by 
the Supreme Court of the state of Washington* and the prevail- 
ing doctrine of non-liability of the carrier is there maintained. 

A reference to the course of decision and legislation on this 
subject will be instructive. 

The question first arose in England in 1851 in the case of 
Grant v. Norway (2 Eng. Law & Eq. 337 decided by the Court 
of Common Pleas). The master of a ship had signed a bill of 
lading for 12 bales of silk, no silk having been received on board. 
The bill of lading had been pledged for value by the shipper. The 
pledgee sought to hold the owner of the vessel responsible. The 
decision was that the owner was not liable. The court held 
that the master of a ship has no general authority as such, to 
sign a bill of lading for goods which are not put on board the 
vessel; and consequently the owners of the ship are not respon- 


* See p. 453 this number. 
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sible to a bona fide pledgee for value of a bill of lading which 
has been signed by the master without receiving the goods on 
board. The decision was placed on the ground that under the 
general usage and practice of shipmasters which was generally 
known, the authority of the captain to give bills of lading was 
limited to such goods as had been put on board; and that such 
general usage was notice to all people of the limit of the master’s 
authority; therefore a person taking a bill of lading, either origi- 
nally or by indorsement, where the goods have not been put on 
board, is bound to show some particular authority to the master 
to sign the billin that form; else he cannot recover. 

This decision was followed by a decision to the same effect in 
1853 by the Court of Exchequer (Hubbersty v. Ward, 18 Eng. 
Law & Eq. 551) where a master after having signed two bills of 
lading for 75 and 70 quarters of wheat, part of a cargo, was 
asked by the shipper for a new bill of lading for 145 quarters, 
the latter appearing to tear up the bill for 75 quarters. Both 
the bill for 145 quarters and the two for 70 and 75 quarters were 
negotiated to different parties and the action was by the holders 
of the two first against the latter for conversion of the wheat. In 
this case the owners of the bills first signed were held to have a 
priority of claim and the court with reference to the shipowner’s 
liability for the false bills, affirmed the rule laid down in the pre. 
vious case, and said: ‘“‘We think that when a captain has signed 
a bill of lading for a cargo that is actually on board, his power 
is exhausted; he has no right or power by signing other bills of 
lading for goods that are not on board to charge the owner.”’ 

Still another case was decided by the English Court of Com- 
mon Pleas May 2, 1855 (Coleman v. Richards 29 Eng. L. & Eq. 
323) where the agent of a wharfinger and carrier at sea conspired 
with a shipper and fraudulently issued a bill of lading for 58 
sacks of wheat where no wheat had been delivered. Upon this bill 
of lading the shipper obtained money from one Coleman. It was 
held that Grant v. Norway was directly in point. The agent was 
acting outside the scope of his authority and did not bind his 
principal. 

These successive cases of bills of lading which had been signed, 
either fraudulently or by mistake, where no goods had been re- 
ceived resulting in decisions that persons advancing money on the 
faith of such bills were not protected and making it necessary for 
the safety of such persons that they should ascertain the facts be- 
fore parting with their money—an impracticable if not impossible 
thing to do in a large number of cases—led to the prompt enact- 
ment of a statute to regulate the subject. We cite this statute 
entire as matter of general interest. 

On the 14th of August 1855 Parliament passed ‘‘an act to 





FALSE BILLS OF LADING. 443 


amend the law relating to bills of lading,’’ Chapter 111, 18 and 
19 Victoria, which was as follows: 


Whereas by the custom of merchants a bill of lading 
of goods being transferable by endorsement, the property 
in the goods may thereby pass to the endorsee, but never- 
theless all rights in respect of the contract contained in 
the bill of lading continue in the original shipper or 
owner, and it is expedient that such rights should pass 
with the property: and whereas it frequently happens 
that the goods in respect of which bills of lading purport 
to be signed have not been laden on board, and it is 
proper that such bills of lading in the hands of a bona 
fide holder for value should not be questioned by the 
master or other person signing the same on the ground 
of the goods not having been laden as aforesaid: Be it 
therefore enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords spiritual 
and temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows: 

I. Every consignee of goods named in a bill of lading, 
and every endorsee of a bill of lading to whom the prop- 
erty in the goods therein mentioned shall pass, upon or 
by reason of such consignment or endorsement, shall have 
transferred to and vested in him all rights of suit and be 
subject to the same liabilities in respect of such goods as 
if the contract contained in the bill of lading had been 
made with himself. 

If. Nothing herein contained shall prejudice or affect 
any right of stoppage in transitu, or any right to claim 
freight against the original shipper or owner, or any 
liability of the consignee or endorsee by reason or in con- 
sequence of his being such consignee or endorsee, or of 
his receipt of the goods by reason or in consequence of 
such consignment or endorsement. 

III. Every bill of lading in the hands of a consignee 
or endorsee for valuable consideration representing goods 

. to have been shipped on board a vessel, shall be conclu- 
sive evidence of such shipment as against the master or 
other person signing the same, notwithstanding that such 
goods or some part thereof may not have been so ship- 
ped, unless such holder of the bill of lading shall have 
had actual notice at the time of receiving the same that 
the goods had not been in fact laden on board: Provi- 
ded, that the master or other person so signing may 
exonerate himself in respect of such misrepresentation by 
showing that it was caused without any default on his 
part, and wholly by the fraud of the shipper, or of the 
holder, or some person under whom the holder claims. 


Before this act, while the indorsement of a bill of lading pas- 
sed the property in the goods to the indorsee, it did not pass the 
rights under the bill, which remained in the original shipper. The 
object of the act was therefore two-fold: (1) to give the holder 
of the bill of lading the right to enforce the contract shown by 
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that document without reference to the shipper, at the same time 
putting on him the shipper's obligations under the contract and 
(2) to enable consignees and indorsees to rely on the statemen 
in the bill of lading as to the goods shipped, because business 
men and bankers who, in the ordinary course of their business, 
paid or loaned money upon the faith of the statements made in 
bills of lading, had become alarmed by the law as laid down by 
the courts. Since its enactment, the statute has come up for con- 
struction in several English cases and does not afford all the pro- 
tection desired in this respect, as a signature by a master has 
been held not to bind the owner but only the master signing, nor 
is the owner bound by the signature of an agent. 

In 1855 the Supreme Court of the United States (Freeman v. 
Buckingham, 18 How. 182) adopted the English doctrine as laid 
down in Grant v. Norway. It said that the master of a vessel 
has no more an apparent unlimited authority to sign bills of lad- 
ing than he has to sign bills of sale of the ship; that signing 
false bills of lading is not within his agency; the taker assumes 
the risk, not only of the genuineness of the master’s signature 
but also of the apparent authority of the master who issued the 
bill; that his act does not bind the owner even in favor of an 
innocent purchaser if the facts upon which his power depend do 
not exist; and it is incumbent upon those who are about to 
change their condition upon the faith of his authority to ascertain 
the existence of all the facts upon which his authority depends. 

This has become the settled doctrine of the Supreme Court 
both with reference to water and land carriers, and it has been 
followed by the majority of the State courts which have passed 
upon the question. There has as yet been no federal statute en- 
acted relating to the subject and imposing a liability upon the 
carrier for a false bill of lading issued though fraud or mistake 
of the agent. 

Turning to the state decisions we find, as already said, the 
greater number holding the carrier not liable, followed in a few 
instances by legislative enactment in attempted correction of the 
common law rule, while in a few states, the courts hold the car- 
rier liable in such cases. A brief review of state decision and legis- 
lation upon this particular question of the liability of the carrier 
to the bona fide holder of a bill of lading, deliverable to order, 
where no goods have been received, may prove instructive. 

In Massachusetts, Ohio, Louisiana, Minnesota, and North Caro- 
lina, the courts refuse to hold the carrier liable upon a false bill 
of lading issued by his freight agent, and while in the first four 
named states, there are statutes making it a crime for an agent 
to knowingly issue a fictitious bill, the statutes in these states 
give no civil right of action for damages to the injured holder 





FALSE BILLS OF LADING. 445 


against any one, except in Louisiana where persons aggrieved are 
accorded a right of action for damages. But whether the carrier 
vould be civilly liable, as distinguished from the agent personally, 
s questionable. 

The question arose in Massachusetts in 1861 (Sears v. Win- 
gate, 3 Allen, 103). A bill of lading deliverable “unto W or as- 
sizns,’’ was signed by the captain of a schooner for 403 tons of 
coal. All that was received and delivered was 391 tons. The 
captain did not weigh the coal, had no means of knowing the 
number of tons received on board, and signed the bill on the 
representations of the shipper. The question was between the car- 
rier and consignee for value. The carrier was held not bound by 
the statement in the bill. If the statement of the receipt of 403 
tons was to be considered an erroneous, not a fraudulent state- 
ment, respecting the quantity of goods originally received and not 
intended to include others not received, it would be open to the 
master, as well as to the owner, to explain the error, because the 
master had no opportunity to ascertain the exact weight and could 
not be supposed to intend to warrantit. But if it were regarded as 
a receipting for property not on board, then the bill of lading 
would not be conclusive against the owners, and would be against 
the master. 

In other words, the carrier is not liable to a bona fide holder 
either in case of fraud or mistake as to statement of the goods; 
but for a fraudulent statement, the master personally can be held. 

In 1871 the Supreme Court of Ohio (Dean v. King, 22 Ohio 
St. 118) in a case where a bill of lading was issued for 20 bales 
too much, held: Where the agent of a boat carelessly issues a 
bill of lading acknowledging the receipt of freight not on board 
or not delivered to a person authorized to receive it, the owners 
of the boat are not estopped, by reason of such carelessness, from 
denying the receipt thereof, although the shipper may have been 
misled thereby. This was, however, an action by the original 
shipper against the carrier. 

In 1877, the Supreme Court of Louisiana announced (Hunt v. 
Railroad Co., 29 La. Ann. 446) that a railroad company would 
not be held liable for the value of property erroneously receipted 
for by one of its station agents, and which was never received by 
the road, even though the holder of the receipt had advanced 
money on faith thereof; approving the English case of Grant v. 
Norway. 

In a case decided in Minnesota in 1890 (Bank v. Railroad Co., 
44 Minn. 224), the supreme court supporting the rule that the 
carrier is not liable to the bona fide holder upon a bill of lading 
signed by a freight agent either fraudulently or through mistake, 
said ‘Carriers are not in the business of issuing and dealing in 
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bills of lading in the same sense in which bankers issue and dea! 
in bills of exchange; their business is transporting property ; and 
if the statements in the receipt part of bills of lading issued by 
any of their numerous station or local agents are to be held con. 
clusive upon them, although false, it would open so wide a door 
for fraud and collusion that the disastrous consequences to the 
carrier would far outweigh the inconvenience resulting to the com- 
mercial world from the opposing rule.’’ The court also held that 
Gen. St. Minn. 1878, c. 124 § 17 which provides that bills of lad- 
ing “shall be negotiable, and may be transferred by indorsement 
and delivery of such receipt or bill of lading; and any person to 
whom the said receipt or bill of lading may be transferred shall 
be deemed and taken to be the owner of the goods therein speci- 
fied” was not intended to totally change the character of bills 
of lading, and put them on the footing of bills of exchange and 
charge the negotiation of them with the consequences which attend 
or follow the negotiation of bills and notes; and did not make 
the carrier liable; that the sole object of this statute was to pre- 
scribe the mode of transferring or assigning bills of lading and to 
provide that such transfer and delivery of these symbols of prop- 
erty should for certain purposes be equivalent to an actual trans- 
fer and delivery of the property itself. 

In a case before the supreme court of North Carolina, decided 
in 1885 (Black v. Wilmington, etc. R. R., 92 N. C. 42; 53 Am. 
Rep. 450) the bona fide holder for value of a bill of lading for 
cotton never delivered the railroad, the bill not however having 
been issued fraudulently, was held to have no redress against the 
carrier, who was entitled to show non-receipt of the goods. 

But upon a separate transaction the carrier was held liable 
where, after issuing a bill of lading for cotton to be delivered at 
one point, the shipper changed the destination and the railroad 
issued a second bill which was negotiated for value. The carrier, 
however, instead of delivering under the new bill, made delivery 
according to the first bill of lading. The court held that the 
second bill superseded the first and annulled all liability under it, 
and the carrier broke the second contract, and was liable to the 
holders thereof, when it made delivery under the superseded contract. 

In Maryland, Alabama, Arkansas and Mississippi, the principle 
of non-liability of the carrier to a bona fide holder of false bills 
issued by his agent, has been declared by the courts, and the legis- 
latures in these states have enacted statutes with the object of 
protecting bona fide holders. 

In 1876 the court of appeals of Maryland (B. & O. v. Wilkens, 
44 Md. 11) followed the courts of England and held that a rail- 
road company was not liable for advances made by one upon the 
faith of a bill of lading fraudulently signed by one of its freight 
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agents, the goods therein specified never having been shipped or 
received at its depot for transportation. 

Within a few weeks after this decision, a statute was passed 
chapter 262, Laws 1876) which provided among other things, 
that every bill of lading should be conclusive evidence in the hands 
of any bona fide holder for value thereof without notice to the 
contrary that the goods mentioned therein had been actually re- 
ceived, notwithstanding the fact might be otherwise and that the 
oticer or agent had no authority to issue bills of lading except for 
goods actually received. 

This act was limited to bills of lading executed in Maryland, 
or being executed elsewhere, which provided for the delivery of 
goods in Maryland. In Lazard v. Transportation Co., 78 Md. 1, 
the Court of Appeals, in 1893, decided it did not cover a false 
bill of lading issued at Savannah, Georgia, for cotton to be trans- 
ported to Baltimore and there delivered for transportation to 
Bremen, there to be delivered to the shipper or his assigns, as 
the place of final delivery was not in Maryland. 

In Alabama, before February 28, 1881 a bank which advanced 
money on a false bill of lading given by the railroad’s agent oc- 
cupied no higher ground than the person to whom it was im- 
properly issued (Trust Co. v. Railroad, 99 Ala. 416). But by sta- 
tute it was then provided that “if any common carrier, not hav- 


ing received things or property for carriage, shall give or issue a 
bill of lading or receipt, as if such things or property had been 
received * * * such carrier * * * is liable to any person injured 
thereby for all damages, immediate or consequential, therefrom 


resulting. 

This statute, it has been held, is authority for any one to 
deal with the person to whom a bill of lading is issued on the 
basis that the goods in fact exist, are in the possession of the 
carrier, and subject to the conditions expressed in the bill of lad- 
ing; and any one to whom such bill of lading is indorsed and 
transferred and who parts with value and becomes the innocent 
holder of it without notice, may hold the carrier responsible for 
the truth of its recitals, and for damages to the extent he may 
have advanced on the faith of its genuineness and truth as a bill 
of lading. As between the railroad company and any one who 
shows himself a bona fide transferee and purchaser of the bill of 
lading. the corporation is estopped from denying that it received 
and holds the goods specified in the receipt (Trust Co. v. Rail- 
road, 99 Ala.) 

In Arkansas the question was unsettled prior to the passage 
of the act of March 15, 1887, the object of which was to protect 
bona fide holders of the receipts of warehousemen and bills of 
lading of carriers. The act prohibited carriers from issuing bills of 
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lading except for property. in their possession; made such dox 
ments negotiable by written indorsement and delivery of the i 


to be the owner of the property ‘‘so far as to give validity t» 
any pledge, lien or transfer’? made on the faith thereof; that no 
property so stored or deposited ‘‘shall be delivered except on sur- 
render and cancellation of such receipts and bills of lading;” and 
it gave a right of action to every person aggrieved by any viola- 
tion of the act to recover all damages thereby sustained. 

Since this act, a case has arisen where owners of cotton deliv- 
ered it to a compress company in exchange for receipts, and the 
carrier issued bills of lading for the receipts, notifying the com- 
press company of the fact, and directing it to compress and put 
the cotton on the cars for shipment, but where, before actual de- 
livery to the carrier, the cotton was destroyed by fire. (Martin 
v. Railway Co., 55 Ark. 510.) In this case the owner contended 
that under the statute, the carrier was conclusively presumed to 
have been in possession of the cotton for which it executed bills 
of lading, and that it had made the place where the cotton was 
burned a receiving station for its railroad and the compress com- 
pany its agent to receive and hold the cotton. But the court 
held there was nothing in the act, or the policy of the act, to es- 
top the carrier from showing, in a case like this, that the prop- 
erty was not in its actual possession. 

In a case which arose in 1884 and came before the Supreme 
Court of Mississippi in 1889 (Hazard v. Railroad, 67 Miss. 32) 
a bill of lading had been issued by a railroad for 25 bales of cot- 
ton, on delivery of a receipt of a compress company for the cot- 
ton. Four bales of the cotton were never delivered to the rail- 
road. Bona fide holders for value of the bill of lading, sued the 
railroad for the value of the four bales. The court held the bill 
of lading did not preclude the carrier from denying the receipt of 
the undelivered bales. It said a bill of lading, while a muniment 
of title, is not like a bill of exchange or a promissory note under 
the law merchant, and its transfer for value to an innocent holder 
does not preclude defense. Any defense available against an action 
by the shipper was available against his assignee. 

In 1886, the legislature of Mississippi enacted that bills of 
lading shall be conclusive evidence in the hands of a bona fide 
holder against the person or corporation issuing the same 
that the property was actually received for shipment. It was con- 
tended that this statute applied to the bill of lading issued before 
its enactment as it only affected the remedy and declared a rule 
of evidence; but the court held the act did not apply to a prior 
bill of lading, for it is not a mere rule of evidence, but has the 
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design to change the character and legal effect of the contract 
evidenced by a bill of lading. 

In Missouri, it is doubtful if the courts would now hold the 
carrier exempt from liability upon his agent's false bills. In 1873 
tie Supreme Court of Missouri (Bank v. Laveille, 52 Mo. 383) 
held the owners of a boat not liable upon a bill of lading drawn 
o order, signed by one having apparent authority, for goods 
never shipped, to a bank which purchased a bill of exchange on 
transfer of the bill of lading as security. The court said: “It 
would seem there is an element of hardship in this case, but it is 
a hardship which could readily have been avoided had those pre- 
cautionary measures and inquiries which the law enjoins upon 
those about to purchase these quasi-negotiable instruments, or 
bills of exchange secured thereby, been pursued.” 

In 1895, however, the Kansas City Court of Appeals (Smith v. 
Mo. Pac. Ry. Co., 74 Mo. App. 48) examined the two antagonis- 
tic holdings (1) that the carrier is not liable since the receipt of 
the goods alone confers the power on the agent to issue the bills 
and (2) that the carrier is liable since the knowledge of whether 
the goods had been received and the power in fact conferred lies 
peculiarly with the agent ; and favored the latter doctrine unless 
bound by the decision in Bank v. Laveille. 

In the case before it, the bill, for which no goods had been 
received, had been issued by the general agent of the carrier, and 
the decision was made that for this purpose the general agent 
was in fact the carrier and the latter was estopped to deny the 
falsity of the bill. 

The court further adjudged: ‘‘It is further considered and ad- 
judged by the court that in accordance with the Constitution one 
of the judges is doubtful whether or not the conclusion reached 
can be harmonized with the opinion of the Supreme Court in Louis. 
iana Nat. Bank v. Laveille, 52 Mo. 380, and therefore it is ordered 
certified to the Supreme Court for its determination.’’ When the 
case reached the Supreme Court (143 Mo. 33) that court held 
that the words used in certifying the case did not meet the require- 
ments of the Constitution, therefore it had no jurisdiction. 

The point was, therefore, not re-decided by the higher court 
either one way or the other. 

In New York, Pennsylvania, Kansas, Tennessee, Illinois and 
Nebraska, the courts have held the carrier liable to a bona fide 
holder of a false bill issued by a freight agent. 

In New York, the doctrine of Grant v. Norway is disapproved 
and the rule firmly established by several cases that the carrier 
is liable to a bona fide holder upon a false bill of lading signed 
and issued by a freight agent. The carrier is held bound by the 
act of the agent within the apparent scope of his authority, and 
is estopped from denying the receipt of the goods. (Armour v. 
Railroad Co., 65 N. Y. 111.) 

In Pennsylvania in a case (Brooke v. R. R., 108 Pa St. 529) 
where a station agent issued bills of lading for several cars of bar- 
ley, never received, which bills came into the hands of an innocent 
person for value, the Supreme Court of Pennsylvania held the rail- 
road company estopped by the act of its agent, from denying 
receipt of the goods. It held the principal bound by all the acts 
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of its agent within the scope of the authority which he held him 
out to the world to possess, notwithstanding the agent acted con- 
trary to instructions. The court also applied the principle tha: 
where one of two innocent persons must suffer, etc. 

In the state of Kansas, the carrier is held liable to bona 
fide holders of its bills of lading issued by an agent without re- 
ceipt of the property. In 1878 (Bank v. Railroad, 20 Kan. 51%) 
Chief Justice Horton, in a very extended opinion, not only so an- 
nounced the rule of the court, but showed the necessity of rules 
of law which will protect those who advance money upon faith o} 
bills of lading. 

In 1872 the Supreme Court of Tennessee held (Watson v. Rail 
road, 9 Heisk. 259) that the depot agent in charge of receiving 
and forwarding freights, in the absence of special instructions 
made known to the public, has the power to bind the company 
by a contract to receive and forward freights, and such contract 
is binding though made before the freight is actually tendered or 
delivered. 

In 1882 the Supreme Court of Illinois held (R. R. v. Larned, 
103 Ill. 293) as follows: While it may be that property in the 
adverse possession of another is not transferable so as to pass 
the title, yet where a bill of lading recites that the property is 
there lying in a depot at a certain place and agrees to forward 
the same to the consignee, and others advance money on the faith 
of such bill of lading, which is assigned by the shipper, the rail. 
road company will be estopped, as against such persons, from 
showing that at the time of giving such bill of lading and its 
indorsement, the goods were in the adverse possession of another 
person, so as to defeat an action brought by the consignee so 
advancing money upon the bill of lading. 

In 1880 in a case (R. R. v. Bank, 10 Neb. 556) where a rail- 
road agent, authorized to issue bills of lading, issued certain bills 
to a shipper for five cars of wheat, when in fact less than one car 
of wheat and the same quantity of barley was shipped, and the 
shipper pledged the bills with a bank for an advance of $1,500, 
the Supreme Court of Nebraska held that as against the bank, 
the railroad company was estopped from denying that it had re- 
ceived the wheat. The court decided the case upon the broad 
principle that whenever one of two innocent persons must suffer 
by tke acts of a third, he who has enabled said third person to 
occasion the loss must sustain it and, criticizing the English doc- 
trine, the court said: ‘‘This case presents every element necessary 
to constitute an estoppel in pais, a representation made with full 
knowledge that it might be acted upon and subsequent action in 
reliance thereon by which the bank would lose the amount ad- 
vanced if the representation is not made good. This principle was 
entirely overlooked in Grant v. Norway and the cases following it.”’ 

The decision which we publish elsewhere in this number, ranges 
the state of Washington in the carriers’ non-liability class. 

It is evident from the foregoing hurried summary, showing the 
conflicting state laws upon this subject, and also from the fact 
that any one state can only regulate such bills of lading as come 
within its particular jurisdiction, that the proper system of legal 
regulation of all interstate bills, upon a uniform basis, just to all 
interests, must come from Congress. 
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THE LIMIT OF LOANS BY NATIONAL BANKS. 


EGISLATION has passed both Senate and House, and now 
| simply awaits the approval of the President, amending the 

law as to the limit of loans by national banks to any one 
borrower, by increasing the limit from ten per cent. of capital, 
under existing law, to ten per cent. of capital and surplus, with 
a proviso that the total shall in no event exceed thirty per cent. 
of capital. 

Section 5200 of the United States Revised Statutes, as thus 
amended, will provide: 

Sec. 5200. The total liabilities to any association, of any 
person, or of any company, corporation or firm for money 
borrowed, including in the liabilities of a company or firm . 
the liabilities of the several members thereof, shall at no 
time exceed one-tenth part of the amount of the capital 
stock of such association actually paid in and unimpaired 
and one-tenth part of its unimpaired surplus fund: provided, 
however, that the total of such liabilities shall in no event 
exceed 30 per cent. of the capital stock of the association. 
Sut the discount of bills of exchange drawn in good faith 
against actually existing values, and the discount of com 
mercial or business paper actually owned by the person 
negotiating the same shall not be considered as money 
borrowed. 


The bill as it came from the House (H. R. 8973) was as above, 
except that the proviso read: 


Provided, however, that the total of such liabilities shall in 
no event exceed 20 per cent. of the capital stock of the association. 


It was reported to the Senate on June 14 from the Commit- 
tee on Finance with an amendment that the above proviso be 
entirely stricken out. With the proviso in, a bank with $100,000 
capital and $500,000 surplus, would have a loanable limit to a 
single borrower of only $20,000, no more than a bank with 
$100,000 capital and $100,000 surplus could loan. With the 
proviso stricken out, then the first stated bank would have a loan- 
able limit of $60,000—ten per cent. of its capital $10,000 and 
ten per cent. of its surplus $50,000. A spirited debate took place 
in the Senate. Those who favored the House provision limiting 
the total to 20 per cent. of capital, pointed to the fact that there 
was a double liability of stockholders on capital, but none on 
surplus, and with no such limit, it would encourage the building 
up of surplus instead of capital; that instead of a new bank or- 
ganizing with a million dollars capital, it would organize with 
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capital of $100,000 and surplus $900,000. The answering arg 
ment was it is desirable to encourage the creation of a surplus o: 
the part of national banks; that the surplus itself would stan 
for debts and the difference in stockholders’ liability is not one 
practical value. 

Finally, instead of striking out the proviso altogether, it wa 
amended by raising the limit from twenty to thirty per cent. o 
capital, and passed the Senate in the form as set forth above. 

In the House on June 15 a message from the Senate was reac! 
announcing that the Senate had passed the bill, as amended, an 
the concurrence of the House was requested. Mr. Shartel moved 
that the House concur in the Senate amendment. It was objected 
by some of the members that the bill would encourage the forma 
tion of banks with small capital and large surplus and would en. 
courage reckless loans. But the majority of the House favored 
the bill as amended. It was pointed out by Mr. Shartel that the 
Senate amendment would not affect fifty banks in the United 
States—he doubted if there was more than that number which 
had three times as much surplus as capital; while the bill would 
relieve the situation so far as between five and six thousand banks 
are concerned. He did not think that the law would lead to a 
bank, which would otherwise organize with $100,000 capital and 
$50,000 surplus, making their organization with $50,000 capital 
and $100,000 surplus. 

The Senate amendment was concurred in by the House—ayes 
125, noes 70. 

Under this proposed law, which only awaits the signature of 
the President, a bank with $100,000 capital and $100,000 sur- 
plus, may loan to one borrower $20,000; where under existing 
law it can only loan $10,000; if its surplus is $50,000, it may 
loan $5,000 more, or $15,000 as against $10,000; if its surplus 
is $200,000, it may loan $30,000. The loanable limit upon a 
national bank with $100,000 capital, surplus permitting, is $30,000 
to a single borrower. This means that with such an amount of 
capital, the bank can loan in addition to one-tenth thereof, $10,000, 
also one-tenth of a surplus not in excess of $200,000. Where the 
surplus is larger than this, in proportion to capital, the loan limit 
is not increased. 
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BANKING LAW. 


THs Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
vorthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published 
herein will be furnished on application. 


FALSE BILL OF LADING. 


Bill of Lading for shingles signed by freight agent where no shingles shipped—Payment 
of draft for shingles by consignee on faith of bill of lading—Carrier held not liable 
for fraud of freight agent. 


Roy and Roy v. Northern Pacific Railway Company, Supreme Court of Washington, April 19, 1996. 


The freight agent of the Northern Pacific Railway Company at Covington, Wash- 
ington, issued and delivered to one D two bills of lading acknowledging the receipt of 
certain shingles therein described for shipment to Eaton Prairie, Minnesota, no shingles, 
in fact, having been received. Upon presentation of the bills of lading to Roy and Roy 
at Eaton Prairie, the latter paid D the full value of the shingles on faith of the repre- 
sentations contained in said bills. In an action by Roy and Roy against the Northern 
Pacific Railway Company upon the bills of lading, judgment is rendered for the defend- 
ant carrier, it being 

Held: Where a transportation company shows that merchandise was not actually 
received by it, and that a bill of lading has been issued by its agent, either through fraud 
or mistake, the rule laid down by the Supreme Court of the United States, and which is 
adopted as law by this court, is that, as the receipt of the goods lies at the foundation of 
the contract to carry and deliver, there can be no such contract unless the goods have 
actually been received, and an agent of the carrier has no authority to issue a bill of 
lading without actual receipt of the goods, and cannot bind the carrier even as to an 
innocent transferee or pledgee of the bill of lading. 


This action was instituted by the appellant Roy & Roy, a corpora- 
tion, against respondent Northern Pacific Railway Company, a cor- 
poration, upon two certain bills of lading claimed to have been issued 
by the said respondent for two carloads of shingles. The complaint 
contains two causes of action, but as the questions raised thereby are 
identical, we will state the first cause only. The complaint, for 
the first cause of action, alleges, that on November 23, 1903, the 
respondent, through its agent at Ravensdale, Washington, issued 
and delivered to one W. J. Doucett, a certain bill of lading, 
acknowledging the receipt of 23114 M. 16 5x2 clear shingles, ship- 
ped from Covington, Washington, on said date, to Eaton Prairie, 
Minnesota, billed from the Allen Shingle Company to Roy & Roy, the 
appellant; that in truth said respondent had not received from said 
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Allen Shingle Company or said Doucett or any other person said 
shingles, or any shingles, at the time of the issuance of said bill of 
lading, and that there were no shingles loaded on the car named therein ; 
that said Doucett was not the agent of the said Allen Shingle Company 
had no authority to bill or ship any shingles for said company, was not 
the owner orin control of any shingles for said company; all of which 
facts were at the time well known to respondent or could have been 
learned by the most casual inquiry; that on November 21, 1903, said 
Doucett presented said bill of lading to the appellant Roy & Roy, who 
relying on the representations therein contained, and believing respond- 
ent had said shingles in its possession, paid to said Doucett the sum 
of $326.34, the value of said shingles; that by reason of the negligence 
of the respondent in issuing said bill of lading to said Doucett, he was 
enabled to defraud appellant out of said sum of $326.34; that said 
Doucett is wholly insolvent, and that prior to the commencement of 
this action appellant demanded that respondent repay the said sum of 
$326 34, or deliver said shingles to it, which the said respondent re 
fused todo. To each cause of action of the complaint the respondent 
interposed a general demurrer, which being sustained, the appellant 
refused to plead further. Thereupon judgment was entered, dismis 
sing the action, and this appeal has been taken. 

The principal question to be determined on this appeal is whether 
the respondent railway company is liable to appellant for the value of 
saidshingles. Theappellant hasaffirmatively pleaded that no shingles 
were ever received by respondent, thus showing the false and fraudu- 
lent character of the recitals contained in the bill of lading. But asit 
was issued by one H. S. McIntyre, respondent’s agent at Ravensdale, 
who was authorized to issue bills of lading for merchandise actually 
received for shipment, appellant contends that the respondent is stop- 
ped from relying upon the defense that it had no shingles, not only be- 
cause it held out McIntyre, its agent, as having full authority to issue 
such bill of lading, but for the further reason that said bill of lading 
as executed is negotiable and transferable by indorsement and deliv- 
ery, under the laws of this state and the usages and customs of mer- 
chants and shippers generally, and that appellent relying upon said 
bill of lading and on the truth of its recitals, and believing the shingles 
had been actually delivered to respondent, paid to said Doucett the 
value of said shingles, and thereby became an innocent purchaser for 
va'ue. Appellant, in support of its contention, has cited numerous 
authorities, including Sioux City & P. R. Co. v. First National Bank, 
10 Neb. 556; Brooke v. New York etc. R. Co., 108 Penn. St. 529; 
Armour v. Mich. Cent. Ry. Co., 65 N. Y. 111, Dickerson v. Seelye, 12 
Barb. (N. Y.) 99; Wichita Savings Bank v. Atchison etc. R. Co., 20 
Kan.519; Watson v. M.& C.RCo.,26 Tenn. (9 Heisk) 255; Bank of Bata. 
via v. N. Y., L. E. & N. R. Co., 106 N. Y. 195; St. Louis & Iron 


Mountain R.R. Co. v. Larned, 103 Il. 293; Smith v. Missouri R. R. 
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4 Mo. App. 47. These cases are cited here upon the theory that, as 
the agent McIntyre was employed by respondent to receive goods for 
hipment, and to issue bills of lading therefor, and as he as such agent 
.ctually issued the bill of lading in question, containing a recital of the 
‘eceipt of the shingles, as between respondent and appellant an inno- 
‘ent third party who has acted in good faith while relying upon said 
recital, the respondent should be estopped from denying the truth of 
its statements, and from making the defense that the shingles had not 
been actually delivered. It is true that the authorities above cited 
sustain appellant’s position, still we find that the English courts, the 
supreme court of the United States, the federal courts generally, and 
many of the state courts, have in numerous well considered cases an- 
nounced an entirely opposite doctrine, which we will now announce as 
the law of this state. Where a transportation company shows that 
merchandise was not actually,received by it, and that a bill of lading 
has been issued by its agent, either through fraud or mistake, the Su- 
preme Court of the United States, since followed by other courts, has 
held that, as the receipt of the goods lies at the foundation of the con- 
tract to carry and deliver, there can be no such contract unless the 
goods have actually been received, and that an agent of the carrier has 
no authority to issue a bill of lading without actual receipt of the 
goods, and cannot bind the carrier, even as to an innocent transferee 
or pledgee of the bill of lading. 

6 Cyc. 419; Grant v. Norway, 10 C. B. 664; Jessel v. Bath, 2 Exch. 
267; Meyer v. Dresser, 16 C. B (N. S.) 646; Brown v. Powell Coal 
Co. L. R. 10 C. P. 562; Cox v. Bruce, 18 QO, B. Div. 147; Pollard v. 
Vinton, ro5 U. S. 7; Friedlander v. Texas etc. Ry. Co., 130 U. S. 416; 
Lazard v. Merchants etc, Trans. Co., 78 Md. 1; The Loon, 7 Blatch- 
ford, 244; Robinson v. Memphis, 9 Fed. 129; and 16 Fed. 67; Martin 
v. Railway Co., 55 Ark. 524; Searsv. Wingate, 3 All. Mass. 103; Hunt 
v. Miss. Cent. Co., 29 La. 446; Louisiana National Bank v. Laveille, 
52, Mo. 380; National Bank of Commerce v. R. R. Co., 44 Minn. 224; 
Black v. Wilmington etc. R. Co., 92 N. C. 42; Hazard v. III. Cent. 
R. R. Co., 67 Miss. 32; Dean v. King, 22 Ohio St. 118. 

The appellant, however, not only relies upon the doctrine of estop- 
pel, but also contends that the bill of lading was negotiable and that 
it, as an innocent purehaser for value, should be protected, citing 
First National Bank of Pullman v. N. P. Ry. Co., 28 Wash. 439. While 
our statute, Bal., 3598, makes a bill of lading negotiable by indorse- 
ment for certain purposes, it is not negotiable in the same sense as 
promissory notes, bills of exchange or other commercial paper. In 
First National Bank v. N. P. Ry. Co. supra, we only held that a car- 
rier issuing a bill of lading confers upon the assignee such title to the 
goods as may have been held; that our statute was only declaratory of 
the previous common law rule concerning bills of lading, and should 
not be construed as making an indorsement effective for any purpose 


| 
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other than to transfer the property represented, citing with approval 
Shaw v. Railroad Co., ror U. S. 557, in which the Supreme Court of 
the United States said: 


‘* Bills of lading are regarded as so much cotton, grain, iron, or 
other articles of merchandise. The merchandise is very often sold or 
pledged by the transfer of the bills which cover it. They are, in com- 
merce, a very different thing from bills of exchange, and promissory 
notes, answering a different purpose and performing different func- 
tions. It cannot be, therefore, that the statute which made them ne 
gotiable by indorsement and delivery, or negotiable 7” the same man 
ner as bills of exchange and promissory notes are negotiable, intended 
to change totally their character, put them 7x a// respects on the foot- 
ing of instruments which are the representatives of money, and charge 
the negotiations of them with all the consequences which usually at- 
tend or follow the negotiation of bills and notes.” 


The negotiable character of a bill of lading is discussed in Pollard 
v. Vinton, 105 U. S. 7, where Justice Miller says: 


‘““A bill of lading is an instrument well known in commercial 
transactions, and its character and effect have been defined by judicial 
decisions. In the hands of the holder it is evidence of ownership, 
special or general, of the property mentioned in it, and of the right, 
to receive said property at the place of delivery. Notwithstanding it 
is designed to pass from hand to hand, with or without indorsement, 
and it is efficacious for its ordinary purposes in the hands of a holder, 
it is not a negotiable instrument or obligation in the sense that a bili 
of exchange or a promissory note is. Its transfer does not preclude, 
as in those cases, all inquiry into the transaction in which it originated, 
because it has come into the hands of persons who have innocently 
paid value for it. The doctrine of bona fide purchasers only applies 
to itin a limited sense. It is an instrument of a twofold character. 
It is at once a receipt and a contract. In the former character it is an 
acknowledgment of the receipt of property on board his vessel by the 
owner of the vessel. In the latter it is a contract to carry and deliver. 
If no goods are actually received there can be no valid contract to 
carry or to deliver.”’ 


In Lazard v. Merchants etc. Co., 78 Md. 13, the court of appeals of 
Maryland said: 


‘*No principle is better settled by the commercial law, than that 
neither the master of the ship nor the agent of a transportation com- 
pany has the right to sign bills of lading, until they have been actually 
put on board of the ship, or delivered into the possession of the com- 
pany. And if a master or agent signs a bill of lading for goods which 
have not been delivered to the carrier, the owner of the ship, or other 
means of transportation, is not liable either to the shipper, or to one 
dealing with or making advances, in good faith, upon the bill of lading. 
It is hardly necessary to say that bills of lading are not by the com- 
mercial law negotiable in the same sense as bills of exchange and promis- 
sory notes. They are merely the evidence of ownership, general or 
special of the property mentioned in them, and the right to receive 
said property at the place of delivery; and one making advances of 
money upon them does so at his own risk, and with notice of the limita- 
tions as to the power or rights of the master or agent to sign the same.” 


In the Carlos F. Roses, 177 U. S. €65 Chief Justice Fuller said: 
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‘‘ Bills of lading stand as the substitute and representative of the 
goods described therein, and while quasi negotiable instruments, are 
not negotiable in the full sense in which that term is applied to bills 
and notes. The transfer of the bill passes to the transferee the trans- 
ferror’s title to the goods described, and the presumption as to the 
ownership arising from the bill may be explained or rebutted by other 
evidence showing where the real ownership goes. A pledgee to whom 
a bill of lading is given as security gets the legal title to the goods 
and the right of possession only if such is the intention of the parties, 
and that intention is open to explanation. Inquiry into the transac- 
tion in which the bill originated is not precluded because it came into 
the hands of persons who may have innocently paid value for it.” 

See also: Freidlander v. Texas & Pac. Ry. Co., 130 U. S. 424; 
Anderson v. Portland Flouring Mills, 60 Pac. (Or.) 839. 

We cannot adopt the doctrine of estoppel as contended for by the 
appellant. Respondent’s agent only had authority to issue bills of lad- 
ing for goods actually received for transportation, but had no authority 
to issue any such bills for goods not received. The railroad company 
was not a broker dealing in bills of lading, but was only engaged in 
the business of transporting goods and merchandise. This fact was 
well known to the shipping public. Those who dealt with the respon- 
dent knew that its business was that of transportation only. Whena 
bill of lading issued by it is assigned to a third party who purchases 
the same or makes advances thereon, such third party is presumed to 
have knowledge of these conditions. One who purchases a bill of lad- 
ing does it at his own risk, and must know that the company will be 
permitted to show that the goods were never received by it, if such be 
the fact. If, therefore, a transportation company is able to show that 
a certain bill of lading has been fraudulently or erroneously issued, 
no goods having been actually received for shipment, such showing 
will constitute a complete defense against any liability upon its part 
to a bona fide purchaser or holder. It was not necessary for respond- 
ent to plead such defense in this case, as all the essential facts appear 
upon the face of the complaint. In Friedlander v. Texas & Pac. Ry. 
Co., 130 U. S. 424, supra, Chief Justice Fuller says: 

‘*It has been frequently held by this court that the master of a 
vessel has no authority to sign a bill of lading for goods not actually 
put on board the vessel, and, if he does so, his act does not bind the 
owner of the ship even in favor of an innocent purchaser. /he /ree- 
man v. Buckingham, 18 How. 182, 191; The Lady Franklin, 8 Wall, 
325; Pollard v. Vinton, 105 U.S. 7. And this agrees with the rule laid 
down by the English courts, Lickbarrow v. Mason, 2'T. R. 77; Grant 
v. Norway, 10 C. B. 665; Cox v. Bruce, 18 Q. B. D. 147. “The receipt 
of the goods,’ said Mr. Justice Miller, in Pollard v. Vinton, supra, 
‘lies at the foundation of the contract to carry and deliver. If no 
goods are actually received, there can be no valid contract to carry or 
to deliver.’ ‘And the doctrine is applicable to transportation contracts 
made in that form by railway companies and other carriers by land, 
as well as carriers by sea,’ as was said by Mr. Justice Matthewsin /rox 
Mountain Railway v. Knight, 122 U.S. 79, 87, he adding also: ‘If 
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Potter (the agent) had never delivered the plaintiff in error any cott: 
at all to make good the 525 bales called for by the bills of lading, it 
clear that the plaintiff in error would not be liable for the deficiencies 
This is well established in the casesof 7he Schooner Freeman v. Lu 
ingham 18 How. 162, and Pollard v. Vinton, 105 U. S. 7.’ 

‘*It is a familiar principle of law that where one of two innoce: 
parties must suffer by the fraud of another, the loss should fall uj; 
the one who enables such a third person to commit the fraud; b 
nothing that the railroad company did or omitted todo can be proper! 
said to have enabled Lahnstein to impose upon Friedlander & Co. 11 
Company not only did not authorize Easton to sign fictitious bills 
lading, but it did not assume authority itself to issue such documents 
except upon the delivery of the merchandise. Easton was not the 
company’s agent in the transaction, for there was nothing upon which 
the agency could act. Railroad companies are not dealers in bills of ex- 
change, nor in bills of lading; they are carriers only, and held to rigid 
responsibility as such.” 

While there is some conflict on the question of the respondent's lia- 
bility in the decisions of the various state courts, we find no such con 
flict in the decisions of the federal courts which uniformly hold respon 
dent not liable. We notonlythink the current of authority sustains the 
position assumed by the respondent here, but also feel that in announc- 
ing our opinion we should act in harmony with the federal courts 
This was the view taken by the Supreme Court of Minnesota in the 
case of National Bank of Commerce v. R. R. Co., supra where it said 

‘* But on questions of commercial law it is eminently desirable that 
there be uniformity. It is even more important that the rule be uni- 
form and certain than that it be the best one that might be adopted. 
Moreover, on questions of general commercial law the federal courts 
refuse to follow the decisions of the state courts, and determine the 
law according to their own views of what it is. It is therefore very 
desirable that on such questions the state courts should conform to 
the doctrine of the federal courts. The inconvenience and confusion 
that would follow from having two conflicting rules on the same 
question in the same state, one in the federal courts and another in 
the state courts, is of itself almost a sufficient reason why we should 
adopt the doctrine of the federal courts on this question. To do other- 
wise, so long as the jurisdiction of those courts so largely depends on 
the citizenship of suitors, would really result in discrimination against 
our own citizens.” 


We think the complaint failed to state a cause of action, and that 
the trial court committed no error in sustaining the demurrer. The 
judgment is affirmed. 

Crow, J. 


We concur: 
Mount, C.J.; FuLierton, J.; Hapvey, J.; Root, J.; Dunpar, J. 





LEGAL DECISIONS. 
INDORSEMENT BY AGENT. 


gent authorized to indorse principal's name to checks for purpose of deposit—Indorse- 
ment by agent and wrongful transfer to another on his private account—Non-liability 
to principal of bank in which transferee deposited checks. 


tal., v. Bank of the State of New York, New York Supreme Court, Appeilate Division, First De- 
partment, danuary 19, 1906. 


The firm of 5S & 3S, of Paris, authorized C, their New York agent, to indorse their 
to checks for purpose of deposit in a specified bank. C indorsed their name to 
vertain checks, but instead of so depositing them, wrongfully transferred the checks to 
firm of stockbrokers for his private speculative account. The stockbrokers indorsed 
he checks and deposits d them in defendant bank, which collected the checks and honored 
stockbrokers’ checks for the proceeds. 
In an action by S & 8 against defendant bank, for conversion of their property, the 
‘ourt held the indorsement of the name of S& S by their agent was unauthorized 
forgery. This judgment is reversed, it being 
Held: The indorsement by the agent was authorized and carried the title of the 
ivees to the checks to a subsequent bona fide holder. While the wrongful diversion of 
indorsed checks by the agent affected the title of the stockbrokers, who were put on 
nquiry in dealing with one known to be agent who had signed his principals’ name, their 


ransferee, defendant bank, was a holder in due course, and took good title. 


Appeal from Trial Term, New York County. 


Action by Paul Salen and another, composing the firm of Salen & 
Schroeder, against the Bank of the Stateof New York. From an order 
denying a motion to set aside a verdict for plaintiff, and for a new 
trial on exceptions directed to be made in the first instance in the Ap- 
pellate Division, defendant appeals. Reversed. 


Criarke, J. This action was brought to recover about $6,000 dam- 
ages for the conversion by the defendant of a number of checks, and 
of the proceeds thereof, belonging to plaintiffs. Plaintiffs reside and 
do business in Paris, France, as general commission merchants. In 
1go1, and for some time prior thereto, they had an agency in the city 
of New York, and one Martin Cassidy was their agent in charge, re- 
ceiving and forwarding orders from their customers, and making sales 
and collections under written agreements defining his authority. The 
agreement contained this clause : 

‘*(6) The bank account of the said agency shall be kept with the 
Fifth Avenue Bank, unless otherwise arranged by said firm, and in 
the name of Salen & Schroeder. The said Cassidy shall be authorized 
to endorse checks for deposit to the credit of the said account, and to 
draw checks as attorney for the said firm against the said account.” 


Plaintiffs executed and delivered a power of attorney to said Cas- 
sidy, ‘‘for us and in our names * * * to make, sign or draw checks 
on the Fifth Avenue Bank of New York, and to endorse notes, checks 
drafts, and bills of exchange for deposit in said bank for collection or 
for credit.” By a subsequent writing ‘‘it was agreed that Messrs. 
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Schroeder, Cassidy and Ryan shall visit the Garfield Bank and endeavor 
to arrange a plan by which New York will have the power to secure 
accommodation when required, this account to require the signature o! 
Messrs. Cassidy and Ryan”; and thereafter plaintiffs made and de 
livered another power of attorney to Martin Cassidy and Thomas Rya1 
‘*jointly to sign checks, notes, drafts, bills of exchange and other com 
mercial papers to deposit in or draw from the Garfield National Bank 
of the city of New York, and to perform such act jointly in my name 
or the name of Salen & Schroeder as my said attorneys deem advis- 
able in any transactions had with or through the said Garfield National 
Bank.” 

Cassidy received from plaintiffs’ customers from time to time checks 
in payment of their accounts, made payable to Salen & Schroeder, 
among which were the checks mentioned in the complaint. These 
checks Cassidy indorsed in the firm name of the plaintiff, followed by 
his own name, and delivered them to the firm of E. H. Norton & Co., 
who indorsed and deposited them with the defendant for collection. 
Defendant collected the checks and paid over the proceeds to Norton 
& Co. Norton & Co. were bankers and brokers in the city of New 
York, and Cassidy had with them a speculative stock account, like any 
other ‘‘customer who speculated in securities.’”’ His margins in these 
speculations consisted of whatever credit balance there was in this ac- 
count. There can be no doubt from the evidence that E. H. Norton 
& Co. knew that Cassidy was the agent of plaintiffs. Nor can there 
be the slightest doubt, irrespective of any knowledge of the limitation 
of the terms of the agreement of employment or the powers of attor- 
ney, that Norton & Co. had knowledge that Cassidy had no right to 
use the checks made payable to the order of the plaintiffs for his own 
speculative stock account. Being made payable to plaintiffs, prima 
facie they belonged to plaintiffs, and could only be transferred by 
proper indorsement by them or their duly authorized agent. It appears 
that the first of these checks came in indorsed only in the name of 
plaintiffs in the handwriting of Cassidy, which Norton & Co. knew; 
and that, some question being raised, he indorsed his own name under 
that of Salen & Schroeder. It appears from the testimony of several 
of the clerks of Norton & Co. that these checks were the subject of 
question and doubt in that office. Norton & Co. were thus put upon 
their inquiry ; first by the signature, second by their knowledge that 
Cassidy was an agent. It was their duty to inform themselves of the 
character of this agency, and its powers and limitations. It does not 
appear that they made any inquiries. It is claimed that, as Salen & 
Schroeder resided in Paris, it would have been useless to have inquired 
of the only person, Cassidy, who was available. But the cable extends 
under the Atlantic, and the post is reliable. An inquiry by either 
means was possible. But in any event, with or without inquiring as 
to the terms of his agency, it is quite obvious that when Cassidy took 
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the checks of customers made payable to his employers, and deposited 
them as margins in his own speculative stock account in his personal 
broker’s office, he was not proceeding within the actual or apparent 
scope of his employment, to the knowledge of those brokers. We are 
satisfied that a recovery against them would be proper. 

Is the bank which reczived these checks for collection from Norton 
& Co., and returned to them the proceeds thereof, likewise liable to the 
plaintiffs as for a conversion? Plaintiffs’ counsel states in his brief: 


‘‘The bare truth of the case is that the defendant bank has taken 
plaintiffs’ checks on the faith of a forged indorsement, guaranteed by 
Norton & Co., but that Norton & Co. took the checks with every rea- 
son to understand just what Cassidy was-doing.” 

The learned trial court, in directing a verdict for the plaintiffs, said: 

‘*The act of Cassidy in indorsing or signing the firm name upon the 
checks in question and turning the same over to E. H. Norton & Co.,. 
for the purpose of having the same applied to his own use and benefit, 
was ultra vires, and hence did not divest the plaintiffs’ title thereto, 
nor was this title affected by the deposit of the checks by Norton & 
Co. with the defendant bank, although it received the same in good 
faith. It results from these views that the signatures or indorsements 
of the plaintiffs’ firm name upon the checks in suit were forgeries. In 
this view, such indorsements or signatures under section 42 of the ne- 
gotiable instruments law were wholly inoperative as ayainst the 
plaintiffs. ”’ 

Section 42, of the negotiable instruments law is as follows: 

‘‘Where a signature is forged, or made without authority of the 
person whose signature it purports to be, it is wholly inoperative, and 
no right to retain the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party against whom it is 
sought to enforce such right is precluded from setting up the forgery 
or want of authority.” 


It is clear from the record that Cassidy had the right to indorse the 
plaintiffs’ name to checks for purp)ses of collection, and to deposit the 
same to the credit of plaintiffs in the Fifth Avenue National Bank. It 
is equally clear that he had no such power to indorse their name and 
divert said checks to E. H. Norton & Co. for the purpose of carrying 
on therewith a speculative stock account. Did the diversion, after in- 
dorsement, make the original indorsement a forgery? Is the defend- 
ant, who, without knowledge of any of the facts known to Norton & 
Co., in good faith received the checks for collection, collected the sums 
due thereon, and paid said sums over to Norton & Co., liable as for a 
conversion? 

We proceed to consider the cases cited and relied upon by the plain- 
tiffs. (The court here discussed the facts and decision in Schmidt v. 
Garfield Bank, 64 Hun, 298, 138 N. Y. 631; Robinson v. Chemical 
Bank, 86 N. Y. 404; Citizens National Bank v. Importers & Traders 
Bank, 119 N. Y. 195; People v. Bank of North America, 75 N. Y. 547). 

Considering these authorities together, and applying them to the 
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case at bar, I reach these conclusions: Cassidy was in lawful possession 
of the checks as the agent of the plaintiffs. He had a clear right to 
indorse them in the name of the plaintiffs. After he indorsed them 
he diverted them unlawfully to his own use by delivering them to 
E. H. Norton & Co., to be credited to his own speculative stock ac 
count. Norton & Co. are chargeable with responsibility for their par- 
ticipation in this wrongful act. Upon the evidence as it appears, 
there is not a suggestion in the case that defendant had notice, knowl- 
edge or suspicion tending to impeach the checks. Norton & Co. 
in the regular course of business transmitted the checks to defendant 
for collection, defendant collected the proceeds thereof, and long be 
fore any demand from plaiftiff, and without notice, paid over said 
proceeds to Norton & Co. As tothe defendant bank, these checks were 
negotiable instruments, having been received without notice, in good 
faith, and for value, the bank not owing any duty to the plaintiffs as 
depositors, not being in possession of the proceeds at the time of de- 
mand, and having had no dealings with Cassidy, the wrongdoer, this 
action for conversion will not lie. As said by Mr. Justice Hatch in 
Bank of America v. Waydell, 103 App. Div. 35: 

‘‘Where there were general indorsements carrying perfect title, and 
no knowledge of the limited title of the person making the transfer 
was brought home to the party or bank receiving it, the transactions 
assumed the form of dealing with instruments payable upon presenta- 
tion, without notice of any limitation or defect in the title. Under 
such circumstances the courts have supported these actions in favor of 
the party dealing upon the faith of the instrument mainly upon the 
ground that it was essential to protect such right in order to give 
stability to business methods asa necessary element of commercial law.” 

The exceptions to the direction of the verdict for the plaintiff, and 
to the refusal to direct one for the defendant, are sustained. The 
order denying the motion to set aside the verdict and for a new trial 
is reversed, and a new trial granted, with costs to the appellant to 
abide the event. All concur. 


AGENT'S INDORSEMENT OF CHECK. 


Check payable to firm delivered to latter’s traveling salesman—Indorsement of firm’s 
name by agent and negotiation—Indorsement unauthorized and drawer not liable to 


holder. 


Hamilton National Bank v. Nye, Appellate Court of Indiana, March 14, 1906 


An agent engaged in selling goods, and authorized to collect money for goods sold, 
has no authority to bind his principal by indorsing the latter’s name, as payee, to a check 
taken in payment of goods sold. One to whom such check has been negotiated for value 
acquires no title nor right to enforce payment of the check. 


Action by the Hamilton National Bank against Edward C. Nye. 
Judgment for defendant. Affirmed. 
Edward C. Nye, drew his check payable ‘‘to Walsh, Boyle & Co. 





LEGAL DECISIONS. 463 


yr order,” for goods sold by that firm to him through their traveling 
salesman, Underhill, and delivered the check to Underhill, who in- 
stead of sending it to that firm, took the check to the Indiana Na- 
tional Bank and wrote the words ‘‘Walsh, Boyle & Co.” across the 
back, receiving the value therefor. That bank indorsed the check for 
value to the Hamilton National Bank, which bank presented the check 
for payment, which was refused; the check was protested and the 
drawer notified. 

In this action by the Hamilton National Bank against the drawer 
of the check, the latter showed that since the beginning of the action, 
he had paid the amount of the check to Walsh, Boyle & Co. and he 
denied Underhill’s authority to indorse it, and the bank’s title. In 
affirming judgment in favor of the drawer, it is 

Held: The maker of the check did not undertake to pay theamount 
of the check to any person other than Walsh, Boyle & Co., or to some 
person to whom this firm should order it to be paid. When the check 
was drawn and delivered to the firm’s agent, the title was in the firm, 
and remained in the firm until by some act of the firm, or its author- 
ized agent, it passed to another. An indorsement by any other person 
could have no effect on the firm’s title; his placing the firm’s name on 
the back of the check and delivering it toa third person would not 
divest the firm's title and vest the title in such third person. If the 
agent, without the firm’s knowledge, had delivered the check without 
any indorsement, to a third person, such delivery could not affect the 
firm’s title, but such an act could have no greater or less effect than 
the delivery of the check with an unauthorized indorsement. If appel- 
lant has any title to the check, it derived it through the Indiana Na- 
tional Bank. But the unauthorized indorsement and delivery of the 
check had no effect on the payee’s title and could not therefore convey 
anything, as against the payee, to that bank. We have nothing to do 
in this case with the respective rights of the two banks as against each 
other. ‘‘The purchase of the check upon a forged or unauthorized in- 
dorsement conferred no title, and in contemplation of law the check 
remained untransferred.” 

It is quite true, it is possible that a remote indorsee might acquire 
a better titleto a negotiable instrument, so far as available equities 
and defenses between the parties are concerned, than some prior in- 
dorser through whom theindorsee’stitle came. But the unauthorized 
indorsement had no effect on the payee’s title to the check. The de- 
livery of the check with the unauthorized indorsement was in effect 
the delivery of the check without any indorsement, and in the latter 
case it is clear that the check in the hands of any one, other than the 
payee, would not be negotiable paper according to the custom of mer- 
chants. Theagent Underhill was engaged in selling goods, and was 
probably authorized as such agent to collect money for goods sold. 
But he had no implied authority to bind his principal by the separate, 
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original, and independent contract of indorsement. In Tiedeman on 
Commercial Paper, § 77, the author says: ‘‘And the execution and ne- 
gotiation of commercial paper are considered by the commercial world 
so liable to the infliction of injury on the principals, if this authority 
is given to agents, the general custom being to reserve this power for 
personal exercise, that the presumption of the law is more strongly 
opposed to an implied authority to execute and negotiate commercial 
paper than to do anything else.” 

It is a general rule, applicable in cases of agency, that, where one 
of two innocent parties must suffer through the fraud of a third party, 
the loss should fall upon him who put it in the power of such third 
person to dothe wrong. But this rule is not applicable in this case, 
for the same reason that would prevent its application if the Indiana 
National Bank had brought this suit, instead of appellant. When the 
Indiana bank had the check indorsed to it, it was bound to know 
whether it was properly indorsed, and it is well settled by the above 
authorities that it acquired no title to the check through the unauthor- 
ized indorsement. The wrong against appellant was the statement by 
the Indiana bank, through its indorsement to appellant, that it was 
the rightful holder of the check, and that the indorsement to it was a 
valid indorsement. The complaint shows that the check was indorsed 
to the Indiana bank, and then indorsed by that bank to appellant. 

Judgment affirmed. 


POWERS OF NATIONAL BANK. 


A national bank has power to acquire by ‘‘ purchase,” as distinguished from loan, a 
promissory note secured by chattel mortgage ; and where a national bank owns a 
part interest in certain notes and mortgages, it is within its implied powers to arrange 
with other national banks, also interested, to take title to the whole for the purpose 
of maintaining an action for the conversion of the property represented by such 


mortgages. 


Morris v. Third National Bank, of Springfield, Mass., United States Circuit Court of Appeals, Eighth 
Circuit, October, 1905 


Action by the Third National Bank of Springfield, Mass. against 
Nelson Morris and others to recover the value of 226 head of steers 
alleged to have been converted by defendantsto their own use. The 
bank’s right was based on three chattel mortgages, covering in all 414 
head including those in controversy, one executed by Charles H. Baum- 
baugh, and two by Grant G. Gillett. The mortgages were duly filed 
in the county where the cattle were located. Gillett fraudulently, in 
violation of the rights of the then holders of the mortgages, caused the 
cattle to be transported to the St. Joseph stock yards and sold for his 
own benefit. Two other national banks, besides plaintiff, were inter- 
ested in the mortgages, and the notes which evidenced the debts se- 
cured by such mortgages, and by an agreement, they transferred their 
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rights in the notes and mortgages to plaintiff bank, with all rights of 
action thereon and for the conversion at St. Joseph, and the’present 
action was thereupon instituted. 

It was urged by the defense that neither of the national banks se- 
cured the ownership of their notesand mortgages and that the arrange- 
ment between the Springfield bank and the two other was ultra vires 
and void. It was contended that the national banks did not acquire 
title to the notes and mortgages because they ‘‘purchased” them at 
their face value less a specified per cent. 

Held: The discounting of promissory notes and other evidences of 
debt is within the express granted powers of national banks and that 
term is sufficiently comprehensive to include the acquisition both by 
way of purchase and by way of ordinary loan. 

Was the arrangement that the two other national banks transfer 
their notes and mortgages and causes of action for conversion to the 
plaintiff; that the plaintiff institute suit for recovery of the value of 
the cattle; and the rights of the three banks as between themselves to 
be determined by the ultimate result of another suit then pending in 
another court at Kansas City to which all were parties, beyond the 
power of the plaintiff, a national bank? 

It may be conceded that a national bank may not lawfully engage 
in the business of a trust company or of acting as the representative 
of others in matters in which it otherwise has no corporate concern, but 
it does not follow that where its own interests, which have been ac- 
quired in the usual course of its business, are involved, and have be- 
come the subject of controversy or litigation, it is not authorized to 
combine them with like interests of other persons and to contract to 
represent the whole. 

A national bank may lawfully do many things in securing and col- 
lecting its loans, in the enforcement of its rights and the conservation 
of its property previously acquired, which it is not authorized to en- 
gage in asa primary business. Thus, a national bank has no power 
to subscribe for or deal in the stock of other corporations, but in the 
usual course of its business, it may accept such stock as collateral to a 
loan and thereafter, through the enforcement of the loan, become the 
owner of the stock; or it may accept such stock in compromise or satis- 
faction of its claims. It has been held that under the power to pur- 
chase and hold such real estate ‘‘as shall be necessary for its imme- 
diate accommodation in the transaction of its business,” a national bank 
having a lease of a plot of ground for 99 years may erect thereon a 
building of a size largely in excess of its own immediate requirements 
for the purpose of renting apartments to others. Where a national 
bank acquired an undivided interest in real property in satisfaction of 
adebt, it was held it might thereafter lawfully purchase other undivided 
interestsin the property and discharge existing liens and incumbrances, 
if such course was necessary to enable it to manage or dispose of the 
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property to better advantage. Where a national bank owned an 
abandoned mining property, shaft and drills filled with water, machin- 
ery silent and tools gone, it was held that under its incidental and im- 
plied powers, the bank nad authority to expend money in putting the 
property in presentable condition to attract purchasers. 

Such cases are sufficient to illustrate the latitude that is permitted 
national banks, not in the character of the acts they may primarily 
engage in as a business, but in the management and protection of 
property and property rights acquired in the usual course of banking 
transactions, and it includes such minor, incidental powers as may be 
reasonably adapted to the ends in view. 

The arrangement by plaintiff with the other banks whereby it ac- 
quired their interests in the notes and mortgages, was within its im- 
plied and incidental powers, and it thereby secured a perfect title to 
the cause of action. 

Judgment for plaintiff. 


INDORSEMENT BY NATIONAL BANK. 


Where a national bank invests money for a depositor and takes a note, payable to itself, 
which it immediately indorses over to the depositor, such indorsement creates no 
liability to pay the note, in the event the maker does not pay it at maturity. 


First National Bank of Duncan vy. Anderson, United States Circuit Court of Appeals, Eighth Circuit 
October, 1905 


Lou Anderson, having money on deposit in the First National Bank 
of Duncan, Indian Territory, requested the cashier of the bank to in- 
vest it for her so that she could get ‘‘something out of it.”” The cashier 
represented to her that J. A. Thomas, a farmer and cattle dealer 
would like to borrow it. Mrs. Anderson authorized the cashier to go 
ahead and do what he thought best, in effect constituting him her 
agent, with unlimited discretion toinvest her money for her. Pursuant 
to this authority, the cashier made a loan of $2,000 to Thomas for one 
year, taking his note for the principal, with interest at the rate of two 
per cent. a month added, making the face of the note $2,480. The 
note was made payable to the order of the bank, and was indorsed by 
the bank and delivered to Mrs. Anderson. 

In an action by Mrs. Anderson against the bank, as indorser of the 
note, 

Held: 1. The indorsement was only for the accommodation of the 
plaintiff and as a means of transferring the legal title to the note to 
Mrs. Anderson to whom the equitable title belonged. It can, in and 
of itself, afford no right of recovery. 

2. The facts authorize the conclusion that the bank received no 
consideration for its indorsement of the note. The fact that Thomas 
owed the bank certain money represented by notes held by it; that 
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he deposited the proceeds of the loan with it, and subsequently paid 
off his indebtedness to the bank represented by these notes, does not 
justify a verdict against the bank on the ground that such payment 
yperated as a consideration for the bank’s indorsement. 


SUIT ON NOTE BY COLLECTING AGEN T.—PROVING 
INDORSEMENT. 


Neal vy. Gray, Supreme Court of Georgia, December 21, 1905 


Where a promissory note was indorsed by the payee or by an in- 
dorsee from the payee to another ‘‘for collection only,”’ the indorsee 
had such a legal title as would authorize him to bring suit upon the 
paper in his own name. 

Unless denied on oath, an indorsement need not be proved, although 
the name of the indorser purports to have been signed by an agent, 
and the action is against the maker. 


RECOVERY OF MONEY PAID ON FORGED INDORSEMENT. 


Where a check is paid whereon the payee’s indorsement has been forged, an unreason- 
able delay in notifying holder who received payment of the forgery after discovery 
thereof, will not defeat the payor’s right to recover the money paid by mistake, un- 


less the holder can prove he has been injured by such delay. 


Uuited States v. National Exchange Bank of Boston, United States Circuit Court, District of Massachusetts 
October, 1905, 


Action by the United States against the bank to recover money 
paid by the United States to the bank upon forged indorsements of 
certain of its pension checks. Judgment for plaintiff. 

Held: One who has paid money to another upon a check bearing a 
forged indorsement may ordinarily recover back the money paid, even 
though the other be an innocent holder of the check for value. But 
recovery cannot be had where it would be inequitable, and especially 
where the negligence of the plaintiff in making the payment, or his 
delay after discovering the forgery, in notifying the defendant, has 
damaged the latter. The defendant here relies upon the plaintiff's 
delay in giving notice of the forgery after its discovery. In dealing 
with commercial paper, the rights of the United States are in these 
respects like tae rights of any other litigant. The delay was consider- 
able, from two to six months. No reason for it is shown, and it must 
be taken to be unjustified. This, therefore, is the question presented 
for decision: 

If A, by honest mistake, pays money to B, upon a check bearing a 
forged indorsement, and then unnecessarily and unreasonably delays 
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i 
to notify B of the discovery of the forgery, can he recover back from 
B, the money paid, in the absence of evidence that the delay has 
worked damage to B? 


Upon the whole, the authorities answer this question in the affirma. 
tive. Payment by mistake is the basis of the plaintiff’s recovery. The 
right based on the mistake is effectual unless the plaintiff is estopped 
to assert it. Negligence without resulting damage does not create an 
estoppel. While delay is irritating, while in some cases it may give 
rise to a presumption of fact that damage has ensued, yet, unless some 
damage to the defendant is shown, mere delay is insufficient to defeat 
the plaintiff’s recovery. In the case at bar damage is alleged, but the 
agreed facts contain no evidence to support the allegation. 


LEGAL DUTY OF BANK DIRECTOR. 


Hart vy. Evanson, Supreme Court of North Dakota, November 24, 1905. 


Action by George W. Hart, a creditor of an insolvent state bank, 
against P. S. Evanson and others, its directors. A judgment against 
the directors is reversed, it being 

Held: 1. A director of a banking corporation owes no duty in a 
legal sense, by reason of his office, to the creditors of the bank or to 
the public. 

2. The directors of a bank are liable only to the corporation whose 
agents or trustees they are for violation or neglect of their official duty. 

3. In the absence of actionable deceit, directors are not directly 
liable in damages to a creditor of the corporation for loss suffered by 
the creditor through the insolvency of the corporation caused by the 
directors’ neglect of their official duties. 

4. The mere fact that a director, who knows that the bank is in- 
solvent, takes no action to close the bank, or announce its insolvency. 
does not make him liable for deceit to persons who have extended 
credit after the bank became insolvent on the assumption that it was 
s vent. 
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DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


EDITED BY WILLIAM HANHART. 


AMORTIZATION OF BONDS HELD BY THE NEW 
YORK SAVINGS BANKS. 


T the last meeting of the New York State Savings Bank Asso- 
\ ciation, a committee, composed of Andrew Mills, Chairman, 
J. Harsen Rhoades, Charles A. Schieren and Thomas F. Balfe, 
presented a report on the subject of amortizing the securities, and 
stated that they were of the opinion that the technical difficulties 
of establishing a universal system of amortization ought not to 
prevent the saving banks of the state from ascertaining accura- 
tely their real earnings. The report goes on further to say: 

‘‘Probably no other large business interest exists which can- 
not, by its system of accounting, produce a substantially accurate 
profit and loss account. With the savings banks at present this 
is impossible, because profit and loss on the basis of par values is 
unduly distorted by the premium account, and on the basis of 
market values by the temporary fluctuation of prices. In order, 
therefore, that the banks may learn their true earnings, we recom- 
mend the establishment of amortization, by which a proper por- 
tion of the premium Or discount upon interest-bearing securities 
shall be written off at fixed intervals, and by which the surplus 
account shall be based upon a valuation of such securities at the 
same income basis at which they were purchased.” 

This report was received, accepted and approved, and made a 
part of the report of the Executive Committee to the Association, 
which body accepted the report as a whole without debate, there- 
by adopting the recommendation as its own. 

We are very much pleased to see that the New York Savings 
Banks have at last taken this stand on this matter of amortiza- 
tion. The question had been discussed very thoroughly by the 
Savings Bank Section of the American Bankers’ Association at its 
meeting in San Francisco in October, 1903, where a most thorough 
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and convincing paper was read by Colonel Sprague, President o: 
the Union Dime Savings Institution, of New York City; and we 
have frequently, in these columns, drawn attention to this import- 
ant question. 

We would like to see the Savings Bank Association go a step 
further in this matter, and not only recommend the establishment 
of a uniform system of amortization for the use of savings 
banks in ascertaining their true condition and declaring dividends, 
but we would like to see them work for an amendment to the 
banking law, changing the definition of the word ‘‘surplus’’ as 
applied to savings banks. Under the present statute, the surplus 
of savings banks is ascertained by taking the par value of secu- 
rities worth above par in the market, and by taking the market 
value of securities when such are worth less than par. This is un- 
doubtedly a very unscientific and incorrect way of treating this 
subject, and has been the means of permitting many a savings 
bank to carry such an unseen surplus as gave a misleading state- 
ment of its condition, and also of declaring dividends that were 
not earned, or at least that were not predicated on the true 
earnings of the bank. 

The great majority of the savings banks in the State of New 
York declare dividends based on their cash earnings during the 
year. This is quite wrong, as any one familiar with accounts well 
knows. True earnings should be ascertained, and the only cor- 
rect way to do this is by amortizing the securities held by the bank. 

It is true that many financial institutions have no system of 
amortization; trust companies, for instance, constantly buy and 
sell securities, and as the law demands that their statements be 
made up on market values, it would be somewhat difficult and 
unnecessary for them to carry out amortization, but savings banks 
are institutions of an entirely different kind. They are practically 
nothing but investment machines. They do not, or at least are 
not supposed to, sell their securities, but simply to invest their 
depositor’s money in lawful securities, payable at some future 
time, with the idea of keeping such for the purpose of using the 
interest received therefrom for the payment of dividends to their 
depositors; the earnings from all such securities should be based 
on the price at which they have been purchased, and not on their 
par value or market value. The basis of interest at the purchase 
price is the basis of income until maturity. This is the only true 
and correct way of looking at the matter, and there can be no 
two opinions on the subject. 

It should be well understood that in amortizing bonds two 
objects will be attained : 

The first is a correct valuation, every six months or every 
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ear, when a statement is made; this gives the basis on which to 
establish the true surplus. As it is well-known that the statute 
makes it necessary for the New York savings banks to declare an 
extra dividend every three years, after the surplus has attained 
15 % of the amount of deposits, it will be seen that this matter 
of amortization may directly affect the relations between the bank 
and the depositor. 

The second object is that of ascertaining the true net income 
of the bank when declaring its yearly or semi-yearly dividend; 
this is also important, and will affect such dividends according as 
the bank carries high-grade or low-grade securities. We would re- 
fer our readers to the articles contained in the BANKING Law 
JourNnaL of June, 1905, and April, 1904, and perhaps it will not 
be out of place to quote the language used on page 233 of the 
latter number: 

‘Regarding this question of income, we believe it to be the 
plain fact that comparatively few Savings banks correctly calcu- 
late their earnings, and that a number of them make no calcula- 
tion whatever, simply reckoning that their earnings consist of 
the cash income from interest, rents, etc., received during the year; 
this by no means represents the true earnings, and unfortunately 
dividends are not infrequently based on it. 

“For instance, a bank purchases a $1,000 7 per cent. bond, 
due in 20 years, interest payable semi-annually, at 150 (basis 34% 
per cent.) costing $1,500; in the following year the bank re- 
ceives $70.00 cash for interest, and the dividend is sometimes 
predicated on this $70.00. 

“‘Now, the real net earning of this bond is, of course, by no 
means $70.00; it is for the first six months $26.25, for the second 
six months $26.10, etc., and thus calculating for twenty years it 
will be found that the surplus received over and above this prop- 
erly reckoned income will amount exactly to the $500 originally 
paid for the premium. In this way only can the bank recoup it- 
self for the money expended for premium, when, at the expira- 
tion of the twenty years, it will receive but $1,000 for the $1,500 
originally invested. 

“Let us give another instance: suppose that the yearly interest 
due on this bond was paid to the bank in advance for three years, 
could that treble payment be reckoned as the income for the year? 
Evidently not, yet something of this kind is what is practically 
being done in the case of the $1,000 bond illustrated above when 
reckoning its earnings as $70. 

“Arguments brought forward in concrete figures are sometimes 
more eloquent than the closest reasoning, and therefore we will 
proceed to give a practical illustration: 
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‘‘A Savings Bank has deposits of $25,000, and investments a 
follows : 


$10,000 7 percent. bonds due in 20 years, costing..$15,000.00 
Loans on bond and mortgage at 4 percent 10,625.00 


$25,625.00 
showing a surplus fund of $625.00, or 2% per cent. on deposits. 
“‘The yearly cash receipts of interest will be as follows: 


From 7 per cent. bonds $700.00 
From bond and mortgage loans 


$1,125.00 

“If dividends were predicated on these receipts, and reckoning 
the expenses and taxes at 1 per cent. per annum, a dividend of 
3% per cent. per annum could be declared and paid, amounting 
in all to $1,125 per annum, and at the end of twenty years (sup- 
posing no change whatever to happen to interfere with the de- 
posits and investments and expenses) the position of the bank 
would be as follows: 


$10,000 bonds redeemed for $10,000.00 
Bond and mortgage loans 10,625.00 


$20,625.00 
as against deposits of $25,000, which would show a loss, not only 
of the surplus fund, but of $5,000 besides, and the bank would 
be practically bankrupt. 
“Now the proper way to calculate the earnings for dividend is 
as follows: 


For the first six months: 
$10,000 7 per cent. bonds cost $15,000, bought 

on a basis 3% per cent ; 
$10,625 loans on bond and mortgage at 4 per cent. 212.50 


$475.00 
“This represents correctly the first six months’ income, and 
the dividend declared should not be over that amount, less ex- 


penses. 
For the second six months the income is: 
Income from Bonds $260.97 
Income from Loans 


“If this calculation is carried through every six months, the 
income from the bonds being semi-annually and correctly amor- 
tized, and the dividends amounting to not more than this amor- 
tized income, less 1 per cent. taxes and expenses, it will be found 
that at the end of twenty years, the assets of the bank would be 
as follows: 
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$10,000 bonds redeemed for face value $10,000.00 
Bond and mortgage loans, par value 10,625.00 
Cashed received during these twenty years in 

excess of the amortized interest reckoned as 

yearly income 


$25,625.00 
showing that the bank, if it has paid dividends right up to such 
real earnings, has still 24% per cent. surplus at the end of twenty 
years. 

“This calculation, in the reverse order, will apply in the same 
method should the bonds have been bought below par; the pre- 
mium account would be credited with the amount of the difference 
between cost and par, and debited with the amortizement. 

“‘Some savings banks divide the premium paid by the number 
of years the bond has to run, and subtract the resulting 
amount yearly, or half the amount semi-yearly, from the cash in- 
come, in calculating the earnings. In a way and in the end, the 
result is the same, but the figures for each year are not correct, 
and the only way to get at an absolutely correct income is to 
properly amortize the bonds. 

“Again, some banks wipe out the whole premium by charging 
it, or crediting the discount, to their surplus fund at the time of 
purchase; this is not correet, for a 3 per cent. bond and a 7 per 
cent. bond, each for $1,000, and not due, cannot have the same 
value, at any time before maturity, and their cash income is not 
the real income; figures must be truthful, to be of any value, and 
correctness, above all, should guide us in making a statement of 
the bank’s condition at any given time. 

“In England and in other European countries investments are 
amortized in all financial institutions; their margins of profit 
are smaller than ours, and their business might go to ruin if the 
income and dividends were not correctly figured. In this country, 
hitherto, the margins of profit have been sufficiently large to al- 
low the banks much leeway in roughly figuring profits, but mat- 
ters are changing rapidly in this direction, and what with com- 
petition and larger and closer business, it becomes absolutely 
necessary to figure returns on a really correct basis. 

“To amortize on constantly shifting market values is not cor- 
rect, nor is it practicable, as any mathematician will understand ; 
suppose a $1,000 7 per cent. 20 year bond bought at 150 on a 
3% per cent. basis, this purchase being made, as usual, for in- 
vestment, to be held by the bank until maturity. The market 
price, a year after purchase, advances to 170% (2% per cent. 
basis). Is the bank any richer or poorer by this advance? Evi- 
dently not, unless the bond be sold, if it should then be decided 
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to sell it. Has the income from this bond increased or diminished | 
Of course not, the cash revenue from that bond will have bee 

for the year $70.00 cash and thereal earning $52.35, the amount « 

difference between these two figures being placed aside and credited 
to premium account to partly make up for the $500 premium 
paid. The real or book value of the bond will be, at the end of 
the first six months, $1,500, purchase price paid, less the $8 75 
amortizement of premium credited to premium account, leaving 
$1,491.25, which will represent real value of the investment. 

At the end of the next six months, the figures will be 


Investment $1,491.25 
Less amortizing 8.90 


Making the investment value $1,482.35 
and the $8.90 are again credited to premium account. 

“These amounts credited to premium account, are, as will be 
seen, irregular and increasing from year to year, and at the end 
of twenty years will total up exactly $500; the investment will 
then appear on the books as $1,000, which will represent its exact 
value, as it then will only be redeemed for that sum in cash.”’ 

We understand that lately a few savings banks have started 
the system of amortization in their books. It is neither costly 
nor lengthy—a loose leaf ledger, properly ruled with a page given 
to each bond, or rather, each class of bond, is necessary, the en- 
try being as follows: 

DESCRIPTION OF BOND. 

DATE OF PURCHASE. 

PAR VALUE. 

Cost. 

BAsIs PRICE OF PURCHASE. 

CASH INTEREST, SEMI-ANNUALLY, QUARTERLY, OR OTHERWISE. 
INCOME BASED ON BASIS PRICE. 

INCOME RESERVE OR CHARGE PREMIUM. 

NET VALUE OF BOND AT GIVEN DATE (book value). 

By the kindness of Colonel Sprague, we are reproducing here- 
with a page of the ledger used in his institution for amortizing 
bonds. We may also remark, in his connection, that, in the case 
of bonds purchased years previous, it is not necessary to enter 
the calculation of the amortizing of bonds from the date of pur- 
chase. When the basis price of purchase is used as a basis for cal - 
culating the true interest and getting at the true value of the 
bonds at a given date, it is all that is necessary, and the system 
of amortization may thus be started at any one given time with 
very little trouble; and it will only take an inconsiderable time. 
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SOLICITING SAVINGS BANK ACCOUNTS. 


N our issue of November last we printed an interesting letter 
from Col. Charles E. Sprague, President of the Union Dime 
Savings Institution, referring to the then recently-enacted law, 

prohibiting all banking institutions in the State, except the regu 
larly incorporated savings banks and building and loan associa- 
tions, from using the word “Savings” in their business, advertis 
ing, literature, signs, etc. This law, or rather this amendment of 
the law, was printed in extenso in the JourRNAL of October last, 
page 785. 

Lately, we have been shown an advertisement, on a postal 
card, from a Savings and Loan Association of this State, asking 
for the opening of a savings account in the institution. While 
this, we presume, does not controvene the law, we would at the 
same time draw attention to the fact that a well-known trust 
company in New York, in a recent letter to one of their clients, 
asked him to open a savings account in the institution, and a 
few days afterwards received a letter from the Superintendent of 
Banks, requesting them to discontinue using the word “‘ savings”’ 
in advices to their clients. The question now seems to be resolved 
in this: 

Here is a Savings and Loan Association, making loans on 
first and second mortgages, doing no banking business whatever, 
and, of course, under no banking restrictions as to reserve, in- 
vestments, etc., openly receiving and soliciting savings deposits, 
whereas a trust company of first-class standing, with a capital, 
surplus and additional liability of stockholders running into mil- 
lions, is absolutely prohibited from receiving such accounts or 
soliciting them. We confess that we fail to see the reason for such 
discrimination. 

Without in any way doubting the solvency of the Savings and 
Loan association, we must say that we cannot see the wisdom of 
the Legislature in permitting it to solicit savings accounts openly, 
by advertisement, letters, etc., whilst banking institutions of large 
recources and high standing are prohibited from doing so. 

We do not know what cash reserve these Savings and Loan 
Companies usually keep on hand, but we feel satisfied that in case 
of a run occasioned by disturbed financial conditions, it would 
be a difficult matter for them to satisfy their depositors, even 
supposing that they reserve themselves the right to require notice 
for withdrawals, 
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Investments in mortgages, even if confined to first liens and 
for not over 60% of valuation on improved property or 40% on 
inimproved land (these are the limitations of savings banks’ loans 
on real estate) may by no means be considered as easily realiz- 
ible or as quick assets. Indeed, we fail to see why the Legis- 
lature ever permitted Building and Loan Associations to carry 
savings bank accounts; these properly belong to banking institu- 
tions, who are under the strict supervision of the Superintendent 
of Banking, and whose investments or at least the greater part 
of them, are in such shape as to be easily availed of when de- 
positors desire to withdraw their deposits. 

If it is the intention of the Legislature to continue to protect 
savings bank depositors by forbidding financial institutions other 
than regular savings banks from using the word “Savings” in 
their title and advertisements, it should also forbid Loan and 
Building Associations from doing so; many an ignorant depositor 
mistakes this class of institutions, and opens an account with 
them believing them to be regular savings banks. The word 
‘““Savings’’ is looked upon, in this State at least, as a synonym 
of strength and conservatism, and carries with it the idea of 
state supervision, careful investments and philanthropic work on 
the part of the managers; institutions having their whole capital 
and deposits invested in real estate are not in that class in New 
York, and should not be permitted to advertise as savings in- 
stitutions; they have a field of their own, and no doubt are 
excellent and useful in their sphere of activity, but we believe that 
they should not advertise and solicit savings accounts, as they do. 


DIVIDEND RATES. 


The Wildey Savings Bank, of Boston, Mass., is reported to 
have reduced its rate of interest to depositors from 4 % to 3% 
per cent per annum; this is the last of the large Boston banks to 
reduce to the general 3% % rate. The tendency to reduce divi- 
dend rates, however, is by no means universal: we observe the 
advertisements of the two largest savings banks in New York, 
published this day, the one continuing the 4 % rate adopted a 
year ago, whilst the other leaves unchanged its recently reduced 
rate of 3% %. 

The amount of Surplus or Reserve Fund held by a savings 
bank has to be considered in connection with the interest earned 
and dividend declared; a surplus of 10 % would produce at 4 % 
interest sufficient to increase the dividend from % to % % per an- 
num. With first class railroad bonds to be had at a 4 % basis, 
and real estate loans at 41% to 5 %, it seems as if a dividend of 
4 % could easily be earned, even by the smaller and newer banks. 
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BOOK OF PRINTED FORMS. 


HE book of Printed Forms issued by the Savings Bank Sec. 
tion of the American Bankers’Association has been forwarded 
to the subscribers ; eight months of hard work has been de- 
voted to this compilation, and the result appears to be well worth 
the time and money spent upon it. The financial press has the 
following to say regarding the book: 
The Commercial and Financial Chronicle. 

In the issuance this week of its book of printed savings bank forms, the Savings 
Bank Section of the American Bankers’ Association has contributed what will doubt- 
less prove an invaluable addition to the books of reference in use among savings banks 
and their officers. The book is particularly handsome in appearance; it is bound in 
covers of flexible leather, with gilt lettering, and the pages, of heavy white paper, aré 
arranged after the manner of the loose-leaf ledger system, so that they may readily be 
removed, or additional sheets inserted. The compilation is the result of the labors of 
the Committee on Printed Forms appointed at the annual meeting of the Section last 
October, and composed of William Hanhart, Secretary of the Section, G. Byron 
Latimer and Charles E. Sprague. About 600 forms in use by the members of the 
Section throughout the United States are reproduced in the book, the selection having 
been made from a collection of many thousands gathered by Secretary Hanhart and 
exhibited at last year’s convention at Washington. In submitting the selection the 
committee states that it particularly disclaims any presumption of having selected the 
best forms; its object is merely to submit to the members a sufficiently complete col- 
lection of the most typicai and distinctive forms as used by savings banks throughout 
the country. The forms cover various phases with regard to deposits, withdrawals, 
signature and index cards, bond and mortgage loans, depositors’ ledgers, loans, mis- 
cellaneous notices and advices, and pass-books. The price of the book is $12.00 per 
copy to members of the American Bankers’ Association, and we are informed that 
already about 300 subscriptions have been received at that price. The committee is 
to be commended for the good judgment displayed in the make-up of the book. 

The Financial Age. 

The Committee on Printed Forms appointed by the Savings Bank Section sof the 
American Bankers’ Association at the 1905 ccnvention has had published a bcok 
containing about 600 forms such as are used by members of the Section tiroughout 
the country. This volume is the only one of its kind ever issued and contains many 
invaluable suggestions to savings bank officers. The committee is entitled to great 
credit for the throughness with which it has performed the difficult task of collecting 
these forms, and the careful and concise manner in which it has had them arranged 
and. reproduced. 

The book is in the form of a file and each form is a separate sheet and may be 
taken out and replaced at will. In the event of additional forms being received by 
the committee sheeis containing such will te sent to subscribers who may insert them 
in the file with the others. The work may be purchased by members of the Section 
for $12 a copy, and the fact that its value is appreciated is shown by the receipt thus 
far of 300 subscriptions. 

The Committee on Printed Forms is composed of Charles E. Sprague, G. Byron 
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Latimer and William Hanhart. Applications for subscriptions should be addressed 
to Mr. Hanhart, the Secretary of the Section, 31 Nassau street, New York. 
The Financter. 

Secretary Wm. Hanhart, of the Saving Bank Section of the American’ Bankers 
\ssociation, has just issued, under the auspices of that body, a volume of ‘Savings 
Banks Printed Forms,” which is beyond question the most valuable work of the kind 
ver attempted in this country. The book is exactly what the title indicates—a reprint 
in fac-simile of forms used by savings banks all over the United States. These forms 
embrace every department of savings bank work—deposits, withdrawals, loans, 
notices, receipts. ledgers, pass books, etc., etc. The completeness with which Mr. 
Hanhart has finished his work can be judged from the fact that the volume embraces 
nearly two hundred large pages, and every page contains on an average three forms. 
He has drawn on every financial institution in the United States for material, and out 
of the mass has assorted the forms of most value. We cannot conceive of a new sav- 
ings bank starting without this book of forms as a guide, and it will probably prove 
of equal worth and interest to savings institutions already in operation, as it contains 
a wealth of material which if adopted must result in many short cuts in doing business, 
at the same time strengthening and safeguarding the bank from a legal standpoint. 
Che book is very attractively put together in loose leaf ledger style, and is bound in 
limp morocco. The sheets measure about eleven by nine inches. The work is being 
sold by the Savings Bank Section of the A. B. A. to its members at $12, and it is a 
flattering tribute to the merit of the publication that over 300 sets have already been 
disposed of. 

The American Banker. 

“Printed Forms” consists of 600 printed forms of deposit slips, withdrawal re- 
ceipts, signature and index cards, bond and mortgage loan records, depositors’ | edger 
sheets, loans, miscellaneous notices and advices, and pass book forms printed on 
“loose leaf” pages of large size, conveniently indexed and bound in an up-to-date 
black leather binder, in which additional pages may be easily inserted as issued. Noth- 
ing so convenient and well gotten up of its kind has come before our notice, and the 
Committee on Printed Forms of the Savings Bank Section, which was appointed at 
the annual convention of the American Bankers’ Association, last October, in Wash- 
ington, is to be congratulated upon the happy result of itslabors. As the committee 
says: ‘These forms have been selected from among the collection of many thousands 
gathered by our Secretary; the Committee disclaims having selected the best forms, 
its object being merely to submit the most typical and distinctive forms used by sav- 
ings banks scattered throughout the United States.” That the Committee has suc- 
ceeded well in attaining its object, goes without saying, and the volume is worth the 
price asked for it—$12. This price includes additional sheets containing such new 
and interesting forms as may be sent to the Secretary, and printed by him from time 
to time. 

Daily Banker and Stockholder. 

At the last session of the Savings Bank Section of the American Bankers’ Associa- 
tion a committee was appointed to make a file of such forms as are useful to savings 
bank managers. The committee is made up of Charles E. Sprague, of the Union 
Dime Savings Bank of New York; G. Byron Latimer, of the Irving Savings Institu- 
tion, New York, and William Hanhart, Secretary of the section and now president of 
the Bankers’ Life Insurance Company. The aim set before this committee has now 
been accomplished and the result is a collection of no less than 600 blank forms con- 
veniently enclosed in a leather covered binder forming a serviceable and useful ad- 
dition to the bank's office equipment.. The blanks relate to every detail of clerical 
work in a savings bank, covering the handling of deposits, withdrawals, signature and 
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index cards, bond and mortgage loans, depositors’ ledgers, loans, miscellaneous notices 
and advices, and matters pertaining to the pass book. The collection should prove of 
the highest utility to savings bank managers, and in arrangement and form as well as 
in scope the result is highly creditable to the committee’s practical intelligence. The 
forms are loosely inserted in the binder and can be removed and restored or others 
substituted at will. The main part of the planning of the work devolved upon Secretary 
Hanhart, and to him especially is the result a just cause for satisfaction. The collec- 
tion is sold at $12.00to members of the American Bankers’ Association, and applica- 
tions will be promptly filled by Secretary Hanhart, 31 Nassau Street, New York City 


We quote from the Preface as follows: 


The Committee on Printed Forms, appointed at the annual meeting of the Sav- 
ings Bank Section of the American Bankers Association, in Washington, D. C., Octo- 
ber the roth, 1905, herewith presents, as a result of its labors, about 600 printed forms 
in use’by the members of the Section throughout the United States. These forms 
have been selected from among the collection of many thousands gathered by our 
Secretary, the exhibition of which in Washington created so much interest. 

The Committee in submitting the following selection, particularly disclaims any 
presumption of having selectec the best forms, as it does not arrogate to itself any 
such right; its object is merely to submit to the members a sufficiently complete col- 
lection of the most typical anc distinctive printed forms, as used by Savings Banks 
throughout the United States. 

The reproduction has been made at one-half the dimensions, that is, half th 
height and half the width, meaning thereby, one‘fourth of the original area. 

All names of banks have been uniformly changed to “Section” bank, and the 
name of the state substituted to that of the city, when given. 

If, in the future, new and interesting forms are sent to our Secretary, additiona 
sheets containing such will be forwarded to subscribers without additional cost. 


Following is a copy of the Index showing the scope of the work : 
PAGEs 

Deposit Slips, ‘ ; : « eesg 
Duplicates—Book not presented, : : . 5 
Accounts in Trust, ; 6 

| Transfers & Redeposits —New Account Deposits 7 

| Deposits by Mail, . ; ; : , ‘ . &9 

| Certificates of Deposit, : : : ; « 2, 88, 32 


DEPOSITS. 


Withdrawal Receipts—on Account, . . 13 to 16 
- —in Full, . : . ; 17 
Orders to Pay—on Account, , : . . I8to2! 
- «  —in Full, 
Payments by Mail, . 
= on Doctor's Certificates, 
WITHDRAWALS, - on Notarial Orders, 
“ to Beneficiary, 
to Societies, 
to Undertakers, 
without Administration, 
Collections on other Banks, 
Sundries, 


Can es 


G2 Ww wy tv 


Single Account Cards, ‘ ; 
Joint ‘3 “(See pp. 147-155) 
SIGNATURE AND } Society “ 7 

INDEX CARDS. } Cards Giving Authority to Another, 
| swith Receipts for Auxiliary Banks, 
Card Index for Names, 
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Applications, ‘ . . ’ ‘ : . 56to71 
Appraisor’s Reports, . . . . » 720075 
Accepting & Declining Loans, ‘ ‘ : . 76 
Mortgage Notes, , . : ‘ ; . 77 to 80 
| Collateral & Extension, , : ‘ : . wa, ones 
Records & Ledgers, . 84 to 87 
Releases, Quit Claims, Guarantees & Assignments, 88 to 92 
Notices for Interest, . ‘ : ; . 93,94 
. Overdue, . : : 95, 96 
Receipts for dene and Interest, . . . 97 to 100 
| Taxes, . . . ‘ ; 101 to 104 
Fire Insurance—E ‘xpiration Notices, ‘ , . 105, 106, 107 
| —Records, . . : : . 108, 109 
Sundries, . ‘ ‘ - F ; : . IO, 111, 112 


BOND AND 
MORTGAGE 
LOANS. 





Depositors’ Ledgers—Looseleaf, . " ; ‘ 113, 114, 115 
“  —Cards, ; ' , 116, 117, 118 
Transcripts of Accounts, . ‘ ; ‘ . 19, 120 


DEPOSITORS' 
LEEGERS. 


Loans on Pass Books, P 
Notices of Interest due, . 

. ” overdue, 
Receipts for Principal and Interest, 
Ledgers & Records, 

| Changing Rate of Interest, 
Collaterals, 

Sundries, 


oun N - 
to 
es 
t 


eee en 
wn wn 


Ww & te ty 
tO ON 


Lost Books, Affidavits, etc. , ; . . 133 to 137 
= Advertisements, etc., ‘ ‘ : 38, 139 
| Inheritance Taxes, . ; ‘ ; . 140 
| Dormant Accounts & Sez irches, : ‘ - &4l, 142 
Society Accounts, ; 143 to 146 
| Notices of Joint & Trust Accounts (See pp. 49° 51) 147 to 155 
| Identifications, . ‘ : . 
| Powers of Attorney & P roxies, . . ; . 157, 158, 159 
‘ : _. | Transfer Vouchers and Orders, . , ‘ ; 160, 161, 162 
MISCELLANEOUS | 7 2 
NOTICES AND Assignments, ‘ ‘ : ; . 163, 164, 165 
ADVICES Notices of W ithdrawals, ‘ ‘ . ; . 166, 167 
; Stop Payment, ‘ , ‘ ‘ ‘ . 168, 169 
Receipts for Pass Books, ‘ ‘ ' : ‘ 170, 171 
‘i * Collections, , ‘ ; , . 
- Auxiliary Banks, . me 
Trustees and Committees, . . ; ‘ : 174, 175 
| Mail. Signatures, ; ; ; , : : 176 to 182 
Requests for Books. : , : 183, 184 
Remittances, , ; ‘ ‘ ‘ . 185 
Sundries, ; , ; ; : ; ; ' 186, 187, 188 


PASS BOOKS ; ; ‘ . P ; ; ; ‘ : 189 to 195 


We believe that this work will prove very useful not only to 
the savings banks, but also to all banks and trust companies 
having savings departments; the price to members of the Ameri- 
can Bankers’ Association is $12 per copy, and orders should be 
sent to the Savings Bank Section, 31 Nassau Street, New York, 
accompanied by check for the amount, payable to Wm. Hanhart, 
Secretary. 
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LEGISLATION IN 1906. 


HOLIDAYS IN VIRGINIA. 


CHAPTER 110, LAWS 1906.— An Act to amend and re-enact section 2844 of the Code 
of Virginia in relation to public holidays, as amended and re-enacted by an act enti- 
tled an act to amend and re-enact section 2844 of the Code of Virginia in relation to 
public holidays, approved February 28, 1890, as amended and re-enacted by an 
act entitled an act to amend and re-enact section 2844 of the Code of Virginia, 
approved February 5, 1892, as amended by an act entitled an act to amend and 
re-enact section 2844 of the Code of Virginia, in relation to public holidays, ap- 
proved February 19, 1896, as amended and re enacted by an act entitled an act 
to amend and re-enact section 2844 of the Code of Virginia, in relation to public 
holidays, approved April 2, 1902, as amended and re-enacted by an act entitled 
an act to amend and re-enact section 2844 of the Code of Virginia, in relation to 
public holidays, approved July 28, 1902, as amended and re-enacted by an act 
entitled an act to amend and re-enact section 2844 of the Code of Virginia, in 
relation to public holidays, approved March 12, 1904, and to establish the entire 
day of every Saturday asa public holiday and a non-secular and non-business 
day as regards negotiable instruments, and asa half holiday as regards the trans- 
action of business generally. 


Approved March 9, 1906. 

1. Be it enacted by the General Assembly of Virginia, That section 
2844 of the Code of Virginia, in relation to public holidays, as amended 
and re-enacted by an act entitled an act to amend and re-enact section 
2844 of the Code of Virginia, in relation to public holidays, approved 
February 28, 1890, as amended and re-enacted by an act entitled an 
act to amend and re-enact section 2844 of the Code of Virginia, ap- 
proved February 5, 1892, as amended and re-enacted by an act entitled 
an act to amend and re-enact section 2844 of the Code of Virginia, in 
relation to public holidays, approved February 19, 1896, as amended 
and re-enacted by an act entitled an act to amend ana re-enact section 
2844 of the Code of Virginia, in relation to public holidays, approved 
April 2, 1902, as amended and re-enacted by an act entitled an act to 
amend and re-enact section 2844 of the Code of Virginia, in relation 
to public holidays, approved July 28, 1902, asamended and re-enacted 
by an act entitled an act to amend and re-enact section 2844 of the 
Code of Virginia, in relation to public holidays, approved March 12, 
1904, be amended and re-enacted so as to read as follows : 

$ 2844. Public holidays; when bills, notes, and soforth, otherwise 
presentable on any such holiday or on Saturday to be presentable.— 
The 1st day of January, the r9th day of January (known as Lee-Jack- 
son day), the 22d day of February, the 30th day of May (Confederate 
memorial day), the 4th day of July, the 1st Monday in September 
(known as labor day), the Tuesday next following the rst Monday in 
November (known as election day, the 25th day of December, and any 
day appointed or recommended by the goveruor of this State or the 
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president of the United States as a day of thanksgiving or fasting and 
prayer, or other religious observance, are hereby designated and estab- 
lished, and shall be considered as public holidays. and every Saturday 
{ter 12 o'clock noon is hereby designated and established, and shall 
.e considered, a half-holiday as to the transaction of all business, except 
is to the maturity, the presentment for acceptance or payment and the 
protesting of negotiable instruments, as hereinafter provided. When- 
ever the 1st day of January, the 19th day of January, the 22d day of 
February, the 30th day of May, the 4th day of July, or the 25th day 
of December shall fall on a Sunday, the Monday next following shall 
be a public holiday, with the same effect as if the days above named, 
respectively, had fallen on the said Monday: provided, however, that 
no contract made, instrument executed, or act done on any of said 
public holidays, or on any Saturday, whether before or after 12 o’clock 
noon, shall be thereby rendered invalid, and that nothing in this act 
contained shall be construed to prevent or invalidate the entry, is- 
suance, service or execution of any writ, summons, confession, judg- 
ment, order or decree, or other legal process whatever, or the session 
or the proceedings of any court or judge on any of the said public 
holidays or Saturdays either before or after 12 o’clock noon; nor to 
prevent any bank, banker, banking corporation, firm or association 
from keeping their doors open and transacting any lawful business on 
any day of the said public holidays or Saturdays. 

2. All days now or hereafter designated or established as public 
holidays in this State, and the entire day of every Saturday shall, for 
all purposes whatsoever as regards the maturity, the presenting for 
acceptance or payment and of protesting and giving notice of the 
dishonor of any bill of exchange, draft, check, negotiable note, or 
other negotiable instrument, made on or after the day on which this 
act shall take effect, constitute and shall be considered and treated as 
public holidays, and as non-secular and non-business days, and shall 
be so considered and construed within the meaning of the act of the 
general assembly approved on the 3d day of March, 1898, known as 
the negotiable instrument law ; and every such bill of exchange, draft, 
check, negotiable note or other negotiable instrument which would 
otherwise be presentable for acceptance or payment on any of the said 
holidays or Saturdays, or on a Sunday, shall be deemed to be present- 
able for acceptance or payment on the next succeeding secular or 
business day. And no person, firm, corporation, association or com- 
pany shall be deemed guilty of any neglect or omission of duty, nor 
incur any liability in not presenting for acceptance or payment, or in 
not collecting, or in not protesting, or in not giving notice of non- 
acceptance, non-payment or dishonor of any instrument, whether ne- 
gotiable or non-negotiable, made on or after the day on which this act 
shall take effect on any of the said public holidays, or on any Saturday 
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or Sunday: provided, however, that notice of the non-acceptance, non 
payment, dishonor or protest of any such instrument as is hereinbe- 
fore specified may be given on any such holiday, Saturday or Sunda, 
with the same effect as if it were a secular or business day. 

3. Nothing contained in this act shall affect the liabilities or duties 
of any person in respect to any bill of exchange, draft, check, negoti 
able note or other negotiable instrument made, indorsed or accepted 
before the day on which this act shall take effect; but the duties and 
liabilities of any person in relation to all such instruments shall be the 
same as if this act had not been passed. 

4. An act, entitled ‘‘an act to designate and establish certain days 
as public holidays and to establish and declare Saturday after 12 o’clock 
noon a half-holiday as regards the transaction of business generally, 
with exceptions specified in this act,” approved July 29th, 1902, and 
all acts and parts of acts inconsistent herewith are hereby repealed, 
except that nothing herein contained shall be deemed or construed to 
be intended to repeal any of the provisions of the act of assembly ap- 
proved March 3d, 1898, known as the negotiable instrument law: and 
provided further, that nothing herein contained shall be construed to 
authorize the closing of the clerk's office of any court in this State on 
any other day than that now provided by law. 


MATURITY OF NEGOTIABLE INSTRUMENTS IN 
VIRGINIA. 


CHAPTER 219, LAWS 1906.—An Act to amend and re-enact section 85 of Article VI. 
of an act of the general assemly of Virginia, known as the negotiable instruments 
law, approved March 3, 1898. 


Approved March 14, 1906. 

1. Be it enacted by the general assembly of Virginia, That section 
85 of article 6 of an act to revise, arrange, and consolidate into one 
act the laws relating to negotiable instruments, known as the negotiable 
instruments law, approved March 3d, 1898, be amended and re-enacted 
so as to read as follows : 

§$ 85. Every negotiable instrument is payable at the time fixed there- 
in without grace. When the day of maturity falls upon Sunday, ora 
holiday, the instrument is payable on the next succeeding business 
day. Instruments falling due or becoming payable on Saturday are 
to be presented for payment on the next succeeding business day, ex- 
cept that instruments payable on demand may, at the option of the 
holder, be presented for payment before 12 o’clock noon on Saturday 
when that entire day is not a holiday. 
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BILLS OF LADING LEGISLATION. 


ADDRESS BY LEWIS E. PIERSON, PRESIDENT NEW YORK NATIONAL EXCHANGE 
BANK, CHAIRMAN COMMITTEE ON BILLS OF LADING, AMERICAN BANKERS’ 
ASSOCIATION, BEFORE THE ANNUAL CONVENTION OF THE VIRGINIA BANK- 
ERS’ ASSOCIATION, OLD POINT, VIRGINIA, JUNE 14, 1906. 


HE problem of providing facilities for the transportation of merchandise has taxed 
the ingenuity of man from Adam to the present time; and as with each genera- 
tion improvements have increased, so have the details and perplexities of the problem. 
Many centuries ago our forefathers gave rough documents as evidence of the 
receipt of goods to be transported from one place to another, and the evolution of 
these receipts has gradually brought the bankers into the situation as lenders on such 

documents. 

LOANS ON BILLS OF LADING, 

Years ago this loaning was confined exclusively to receipts issued for Ocean 
transportation; but with the advent of railroads and their receipts, shippers began 
soliciting loans from the banks on these documents, or Bills of Lading, as they are 
to-day called. 

On Ocean Bills of Lading advances in almost every case are made through the 
purchase of drafts, bearing the shippers endorsement and accompanied by documents 
which include, in addition to the bill of lading, an invoice of the value of the goods 
and insurance policies. 

Inland bills, however, come to the banks in three ways: first, attached to drafts 
received for collection, no loans being requested: second, through the purchase of 
shippers drafts attached to bills of lading bearing his endorsement, but unlike ocean 
drafts the domestic drafts are not accompanied by insurance policies and but seldom 
by invoice papers; third, at points of destination by direct loans on bills of lading, 
obtained through the payment by the borrower of drafts to which the bills of lading 
were attached. 

In the short space of time since the railroads entered into the transportation of 
merchandise, the practice of loaning on Inland Bills of Lading has developed to such 
an extent that to day, through almost the sole medium of loans on Inland Bills of 
Lading, our bankers are financing the entire cotton crop, nearly all of the grain crops, 
as well as dried fruits, hides, tobacco, dairy produce and other agricultural products 
too numerous to mention, as well as shipments of ore, machinery, wool, lumber, 
canned goods, and manufactured products, a total of $2,500,000,000 being a conserva- 
tive estimate as to the amount advanced by the banks yearly on bills of lading. 

Certainly from these facts no fair-minded person will doubt that the acceptance 
by the bankers of these documents as collateral has contributed largely to the wealth 
of our whole country, as well as to the individual prosperity of farmers, shippers and 
railroads. 

It can therefore be readily seen how vital it is for the continuance and growth of 
these benefits that the interests of loaning banks be protected, as they rightfully 
should be, so that in case of non-payment they can obtain possession of the goods 
represented by the bills of lading. 

THE OCEAN BILL OF LADING. 

With the Ocean Bill of Lading the responsibility for proper carriage and delivery 

is a rather simple proposition, involving but one carrier from point of issue to destina- 
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tion, the documents being accompanied by further protection in the shape of insur- 
ance policies. 

The Ocean Carriers, however, years ago began to find the common law liability 
too onerous, and gradually inserted clause after clause in their bills of lading to ex- 
empt themselves frora liability under certain conditions. 

Where loss occurred the insured found it more convenient to collect direct from 
the underwriters, they having received a premium, and their policies covering not 
only ordinary marine risks, but risks for which the responsibility of the carrier was 
uncertain. 

The underwriters, however, in attempting to collect from the carrier, were sub- 
rogated by the courts to any right of action which the insured had against that carrier, 
and it was often difficult to determine without litigation whether the carrier's respon- 
sibility was or was not relieved by some of the exceptions noted in the bill of lading. 

THE HARTER ACT. 

As a result of these conditions, after protracted negotiation between the Shippers, 
Carriers and Underwriters, Congress in 1893 passed the Harter Act, which in effect 
prohibits the ship owner from inserting in bills of lading any agreement relieving him 
from liability for negligence in storing, loading or proper delivery of the goods, or any 
clause weakening, lessening or avoiding his obligation to exercise due diligence to 
properly equip his vessel and make it seaworthy. It further provides that should the 
ship owner exercise due diligence, his vessel be seaworthy, properly manned and 
equipped, he is not responsible for faults cr errors in navigation or management. 

Another clause requires the ship-owner to issue a Bill of Lading, which shall 
specify the apparent condition and marks of the goods shipped; and a further clause 
provides a heavy penalty for the violation of any provisions of the Act. The Act in 
full reads: 


“An act relating to navigation of vessels, bills of lading, and to certain obliga- 
tions, duties and rights in connection with the carriage of property. Approved Feb- 
ruary 13, 1893. 

1. That it shall not be lawful for the manager, agent, master or owner of any 
vessel transporting merchandise or property from or between ports of the United 
States and foreign ports to insert in any bill of lading or shipping document any clause, 
covenant or agreement, whereby it, he or they shall be relieved from liability for loss 
or damage arising from negligence, fault or failure in proper loading, stowage, cus- 
tody, care or proper delivery of any and all lawful merchandise or property committed 
to its or their charge. Any and all words or clauses of such import shall be null and 
void and of no effect. 

2. That it shall not be lawful for any vessel transporting merchandise or property 
from or between ports of the United States of America and foreign ports, or owner, 
master, agent or manager, to insert in any Bill of Lading or shipping document any 
covenant or agreement whereby the obligations of the owner or owners of such vessel 
to exercise due diligence, properly equip, man, provision and outfit said vessel and to 
make said vessel seaworthy and capable of performing her intended voyage, or whereby 
the obligations of the master, officers, agents or servants to carefully handle and stow 
her cargo and to care for and properly deliver same shall in any wise be lessened, 
weakened or avoided. 

3. That if the owner of any vessel transporting merchandise or property to or 
from any port in the United States of America shall exercise due diligence to make 
the said vessel in all respects seaworthy and properly manned, equipped, and sup- 
plied, neither the vessel or owner or owners, agent or charterers, shall become or be 
held responsible for damage or loss resulting from faults or errors in navigation or in 
the management of said vessel; nor shall the vessel, or owner or owners, charterers, 
agent or master be held liable for losses arising from dangers of the sea or other navi- 
gable waters, acts of God or public enemys, or the inherent defect, quality or vice of 
the thing carried, or from insufficiency of package, or seizure under legal process, or 
for loss resulting from any act or omission of the shipper or owner of the goods, his 
agent or representative, or from saving or attempting to save life or property at sea, 
or from any deviation in the rendering of such services. 
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4. That it shall be the duty of the owner or owners, masters or agents of any 
vessel transporting merchandise or property from or between ports of the United 
States and foreign ports to issue to shippers of any lawful merchandise a Bill of Lad- 
ing or shipping document, stating among other things the marks necessary for identi- 
fication, number of packages or quantity, stating whether it be carriers or shippers 
weight, and apparent order or condition of such merchandise or property delivered to 
ind received by the owner, master or agent of the vessel for transportation, and such 
document shall be prima facie evidence of the receipt of the merchandise therein 
described. 

5. That for the violation of any of the provisions of this Act, the agent, owner or 
master of the vessel guilty of such violation, and who refuses to issue on demand the 
Bill of Lading herein provided for, shall be liable to a fine not exceeding $2,000. The 
amount of the fine and costs of such violation shall be a lien under the vessel, whose 
agent. owner or master is guilty of such violation, and such vessel may be libeled 
therefor in any district court of the United States within whose jurisdiction the vessel 
may be found. One halt of such penalty shall go to the party injured by such viola- 
tion and the remainder to the government of the United States. 

6. That this act shall not be held to modify or repeal sections 4281, 4282 and 4283 
of the Revised Statutes of the United States or any other statute defining the | ability 
of vessels, their owners or representatives. 


7. Section 1 and 4 of this act shall not apply to the transportation of live animals. 
8. That this act shall take effect from and after the first day of July, 1893.” 


Since the enactment of this law its operation appears to have protected all in- 
terests concerned, including the interest of bankers advancing money on Ocean Bills 
of Lading, they still being further protected by irsurance policies accompanying tne 
documents. 

INLAND BILLS OF LADING. 

With regard to Inland Bills of Lading, however, there is at this time a lamentable 
chaos. These bills are not accompanied by insurance policies, and banks loaning 
upon them, in case ot loss find themselves in a position similar to that forced upon the 
underwriters on Ocean Hills prior to the enactment of the Harter Act. 

Where the shipper is responsible, recovery can be made; but in the numerous 
cases growing out of fraudulert practices of shippers, or others obtaining advances 
from the banks on bills affected in some way by fraud, the bank’s sole recourse is 
upon the carriers. 

Recovcry from the carriers, however, is an altogether different proposition ; bit- 
ter experience, through litigation in nearly every State, having proven, in the majcrity 
of cases, the inability to recover from the carrie: either the identical goods or their 
value. 

The railroads claim that the order clause in their Bills of Lading was inserted for 
the convenience of the shipper in connection with his C. O. D. selling method, and 
was simply to control the goods unti! the purchaser paid the draft drawn against the 
sale and took up the bill of lading attached. 

Acting, therefore, upon the theory that goods would not be delivered except upon 
surrender of the bill, and the further theory that the order clause carried to the trans- 
feree the security of the goods, banks and shippers, from the confidence gained 
through centuries of successful loaning on Ocean Bills of Lading, have for years es- 
tablished the custom of loaning on Inland Bills of Lading. 

The shipper who pledges his bill to a bank has always intended and believed he 
does transfer to the loaning bank his title to the goods and his contract with the rail- 
road, and the banks feel they have received from their shipper such title and transfer ; 
but years of experience and costly litigation, notwithstanding attempted corrective 
state legislation, have brought us to a realization that this condition does not and can- 
not exist with the document now in use. 


PRESENT FORMS OF INLAND BILLS OF LADING. 
Now let us see just why this is so; and to properly understand the condition it 
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will be necessary to take up the various forms of Inland Bills of Lading at present 
sued by the Carriers, the principal of which are: 

(1) The Shipping Receipt. 

(2) The Straight Bill of Lading. 

(3) The Order Bill of Lading. 

(4) The Lake Bill of Lading. 

(5) The Combined Inland & Ocean Bill of Lading. 

(6) The Live Stock Special Contract Bill. 

The Shipping Recetpt is a simple form of acknowledgment that goods have be 
received, and are to be conveyed to a certain destination and delivered to parti: 
named therein. It is not intended, nor in any manner whatever to be considered, as 
being negotiable or as holding the goods represented. 

The Straight Bill of Lading is practically the same as the shipping receipt, but 
is a more pretentious document, providing through numerous clauses printed 01 
its reverse side many waivers of liability under certain conditions, and until the wor 
“Order” shall be inserted on its face it also makes no pretension of being negotiable, 
or of holding the goods until surrender of the document. 

The Order Bill of Lading is a straight Bill of Lading giving certain qualities of 
negotiability and attributes as collateral through the wording of clause 9 on the back 
thereof, which clause provides that, where the word “Order” is written on the docu- 
ment, tne surrender of the bill shall be required when the goods are delivered, this 
clause being generally supposed to make the bill negotiable. 

The Lake Bill has the attributes of an Order Bill, but in most cases also has a 
clause inserted thereon such as “Care Consignee, John Doe, Buffalo,” which permits 
the Lake carrier to deliver the goods to the care consignee, take his receipt for the 
same, and thereby be released from all liability in connection with the shipment. 

As the care consignee is in 80% of the cases the direct agent of the shipper, the 
goods are thereby returned direct to the shipper’s control, even though the bill of lad- 
ing may still be held as collateral by the loaning bank, and investigation has shown 
that a very small number of bankers who are loaning on these documents are aware 
of this dangerous condition. 

The Combined Inland and Ocean Bill is issued by a railroad from an interior 
point, and provides for delivery of shipment at a domestic ocean port to an ocean 
carrier, for transportation to a foreign port, without the issue of a new bill by the 
ocean carries; and contains a waiver of liability on the part of the railroad, after 
its delivery of the goods on the dock of the ocean carrier, which results in there 
being a period of more or Jess length when there is absolutely no responsibility for the 
proper care or custody of the goods. 

The Uniform Live Stock Contract is issued to cover transportation of live stock 
and is a straight bill of lading with numerous special restrictions covering the hand- 
ling and care of cattle en route, and limits the amount of damages that can be col- 
lected on the different kinds of stock; all live stock being billed direct to the stock 
yards in care of person who is to receive same. 

ABUSES IN ISSUING BILLS OF LADING. 

The issuing inland carrier in its desire to facilitate detail for itself and its shipper 
has adopted the custom of furnishing blank forms to the shipper which he is expected 
to fill out and present with the goods to the railroad agent for signature. This has 
led to all sorts of abuses in the drawing of the document, so that it is rare for one not 
to be drawn in pencil or in any form that cannot be readily altered. And the carrier 
at destination, having received the goods at the hands of several intermediary carriers, 
has adopted equally loose methods for the proper taking up the document upon the 
delivery of the goods. 
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The forms are of many colors, shapes and sizes; the Inland Bill representing 
possibly the most carelessly drawn commercial document in use at the present time, 
ind it is hard to conceive how bankers, otherwise regarded as most careful in their 
transactions, have ever been induced to loan their money on such slipshod unsafe 
jocuments. 

CAUSES OF LOSS. 

Careful investigation has proven that when losses have occurred they have come 
io the banks almost invariably as the result of fraud, which has been easy of ac- 
complishment through the loose methods of the railroads in issuing and taking upthe 
documents; and there is every evidence that fraud is growing more frequent as, 
through the bankers ignorance of the dangers in loaning on Bills of Lading, the pos- 
sibilities of impesing upon their credulity ’ecomes more and more known to unscrupul- 
ous persons. 

There are many ways in which these losses have occurred, the most frequent of 
which has been through the delivery of the goods at destination without taking up the 
bill of lading, the most serious loss from this cause being that incurred by the Mere 
chants National Bank of Baltimore, which was to the extent of $84,000. 

Another cause has been through tl:e fraudulent insertion of the word “ Order” 
on a straight bill of lading, so that the delivering carrier has no notice that the docu- 
nents are to be required before giving up the goods. There are any number of los- 
ses reported from this cause, many of which amount to as high as $25,000. 

Another cause is through forged bills of lading, this being easily accomplished 
from the fact that the blank printed forms are furnished shippers, so that «details can 
be filled out and the documents then receive the railroad agent’s signature, which 
leaves it but a small matter for an unscrupulous person to go one step further and 
forge the railroad agent’s name. Against this the bankers cannot guard without 
verifying the issuance of each document off2red, a condition which would prohibit 
their handling this class of business. The most serious recent losses incurred through 
this cause were the celebrated Harroun forgeries, wherein bankers in the neighborhood 
of Kansas City suffered to the extent of $140,000. 

Another cause is where the original amount of the shipment has been raised, this 
being easily accomplished through the loose manner in which these amounts are now 
noted on the documents. There are any number of losses from this cause, fortu- 
nately none reported exceeding more than a few thousand dollars, probably owing to 
the fact that the value of shipments in a single car does not exceed a moderate amount. 

Other losses are caused by the issuing of fictitious bills by freight agents in col- 
lusion with shippers, and still others have arisen from the issuing of duplicate bills of 
lading, with instructions for diversion of the shipment to a new destination. 

These losses are increasing in number and amount, and when met always fall 
heavily upon a single institution, so that no average of loss, however carefully gath- 
ered, could fairly represent the risk to individual banks. 

TREND OF DECISIONS. 

Among the many recent sweeping decisions, which have cut the ground from 
underneath the feet of bankers who have looked upon bills of lading as security, 
is one rendered last month by the Supreme Court in the State of Washington in the 
case of Roy & Roy against the Northern Pacific Railroad. 

The effect of this decision is to practically take away from bills of lading all value 
as security for advances, unless a representative of the loaning bank can personally 
certify that the goods represented in the bill of lading were actually received by the 
railway company. The court decided that a transportation company cannot be held 
for its own bill of lading, issued by its authorized agent, even against an innocent 
purchaser thereof, if it can show that the goods were never actually shipped. 
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In Alabama, Mississippi and North Carolina, the Supreme Courts have held that 
banks purchasing or advancing money on drafts to which bills of lading are attached, 
take over the position of the shipper, and therefore are guarantors of the quantity an: 
quality of the goods represented by the bill of lading. 

In cases against the railroads for the value of goods delivered to the holder of 
bill of lading, without the surrender of the bill, which was subsequently negotiated t 
a bank, there are decisiorls adverse to the banks, based on the theory that the origina 
contract between the carrier and the shipper had been fulfilled and terminated by th: 
delivery of the goods at destination, and that in spite of the order clause in the bill of 
lading, the loaning bank could not take over the shipper’s position in the contract, and 
therefore had no standing under which they could rightfully recover. 

We therefore see that the courts on the one hand say where the goods are deliv- 
ered without the surrender of the order bill, the bank holding such bills does not ac- 
quire the shipper’s title and cannot recover damages from the railroad. 

On the other hand the courts say that the banks do step into the shipper’s shoes, 
and are liable to the payer of a draft where the condition and quality of the goods is 
not in accordance with the contract. A very simple and pertinent case of ‘Tails we 
loose, heads you win,” leaving the banks out of pocket whatever way the game is 
played. 

PRESENT LEGISLATION, 

Now let us see what Legislation has been enacted with an idea of making these 
documents bankable security. : 

Other than the Harter Act on Ocean Bills, Congress has taken no action, and in 
thirty-three States there seems to be no legislation affecting the transfer of bills of 
lading as such, while in twelve Staies legislation has been enacted attempting to con- 
fer upon bills of lading the attributes of negotiability for the purpose of securing their 
free transferability. Allof the Acts vary in their provisions. 

The general effect of these efforts to increase negotiability through legislation 
seems to have been to create a doubt: as to the vatidity of a transfer, and after num- 
erous decisions in almost every State, it is evident that the interpretation placed by 
the courts on the various statutes purporting to confirm the negotiability of bills of 
lading has successfully thwarted any efforts so far made to protect the innocent hold- 
ers of the securities. 

In Alabama, Louisiana, Arkansas, Minnesota, New York, Pennsylvania, Wiscon- 
sin, bills of lading marked non-negotiable are excluded frcm the operation of laws 
purporting to confer negotiability, and this fact accounts for the use by the railroads 
of bills of lading on which are stamped the words *tNon-Negotiable.” 

Alabama, Louisiana, Arkansas, California, Montana, Nebraska, North Carolina, 
South Carolina, New Jersey, New York, Pennsylvania, Wisconsin, Maryland and Mis- 
souri have souzht by legislation to forbid a carrier issuing a bill of lading unless the 
goods have actually been received, and they provide penalties for violation. 

The varying laws and many adverse decisions, and the present attitude of the 
railroads and Courts making recovery from loss practically impossible, must surely 
prohibit banks from continuing to make loans on bills of lading, a condition which 
cannot fail to result in serious curtailment of the operations of borrowing shippers, 
unless some adequate provision for the necessary security of the banks can be made. 

COMMITTEES APPOINTED. 

The first serious attempt to bring about uniformity in Inland Bills of Lading was 
made by a number of Eastern Railroads some three years ago, who endeavored to 
inaugurate a so-called uniform bill of lading drawn by thenselves and conspicuously 
labeled “‘Non-negotiable’’ so as to be excluded from the operations of laws purporting 
to confer negotiability in certain States previously mentioned. These words ‘‘Non- 
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Negotiable”’ served as a danger signal to banks, and loans being refused, the shippers 
ippealed to the Interstate Commerce Commission against the issuing of such docu- 
ments. This appeal resulted in the appointment of a joint Committee of railroad men 
ind shippers, charged with the duty of formulating a new uniform Bi!l of Lading. 

This joint committee having held a number of meetings, the American Bankers’ 
Association at its last Convention deemed it wise to have a committee of bankers 
present the phases in which bankers were interested. The bankers’ committee, how- 
ever, very much to its surprise, found this joint committee adverse to admitting bankers 
nto their conference on the ground that they had agreed not to admit any outside 
interests. 

Learning that the result of the Lakewood conference of the joint committee in 
December indicated a vossible disagreement, the bankers’ committee, after consulting 
with the President of their Association, prepared & bill covering only the banking 
features of bills of lading, with the idea of having Congress enact the same into law, 
this procedure being taken as the matter was one of Interstate Commerce, and Con- 
gress has the right to regulate commerce between the States, as the Harter Act on 
Ocean Bills was a direct precedent, and as Congressional action would give relief much 
quicker and with more widespread effect than State Legislation. 

At a hearing upon this bill before the House Committee, a number of objections 
were made to the form in which the bill was drawn, which, while not affecting the 
fuadamental principles, afforded a ground for opposition. These objections have been 
carefully considered, and it is believed are now met in a new draft of a bill which is 
drawn with a view of accomplishing the following results : 

POINTS TO BE COVERED. 

1. To exactly define the measure or degree of negotiability which an order bill of 
lading shall possess, without, however, employing for this purpose any language 
peculiar to the law of negotiable instruments, the nature of the subject not permitting 
the conferring upon a bill of lading the full measure of negotiability possessed by an 
instrument for the payment of money, also to relieve banks from liability for quantity 
and quality of shipments now imposed by Supreme Court decisions in Alabama, Mis- 
sissippi and North Carolina. 

2. Having defined an order bill of lading, and provided for the measure of nego- 
tiability appropriate to such instruments, to require the same to be issued upon a 
separate printed form. 

3. To compel the carrier to require the surrender of the bill of lading before 
making a delivery of the property, and to provide a remedy for persons injured in 
case of default in this respect. 

4. To make the carrier liable to holders of bills of lading issued by its agent with- 
out the actual receipt of any property. 

5. To prevent the destruction of bills of lading by their material alteration, and 
to allow the enforcement thereof according to their original tenor. 

6. To prevent the carrier from making additional charge for transporting property 
under an order bill of lading, and thereby nullify the proposed law. 

7. To make full and fair provision to protect the carrier from loss or liability in 
cases in which it would be inequitable to impose a loss upon him. 

8. To leave carrier and shipper entirely free to make any arrangement they might 
see fit with reference to the carriage, custody or delivery of the property, provided 
only that any agreement inconsistent with the provisions above referred to must not 
be evidenced by the issue of an order bill of lading. 

In this new draft, which is still under consideration, the fifth section of the old 
bill holding the carrier responsible for bills of lading issued for stolen goods has been 
omitted, as has been the provision contained in the original Act, compelling the car- 
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rier to issue an order bill of lading upon request of the shipper, and also the 1oth sec- 
tion of the original Act, prescribing a form of bill of lading, thereby meeting two 
serious objections to the proposed legislation. 

PRESENT SITUATION. 

Subsequent to the introduction of the bill in Congress, the Joint Committee of 
Carriers and Shippers held a meeting in Chicago, and made considerable progress 
toward reaching a final agreement. 

At the conclusion of the hearing before the House Committee of Congress, the 
Chairman of the Carriers Committee appeared and stated that their joint committee 
was soon to meet again, when it was possible they would reach a final agreement; 
should that occur it was probable they would invite the bankers to confer with them 
on the points in which bankers were interested, with an idea of having ail points of 
agreement between the railroads, shippers and bankers embodied into one Bill of Lad- 
ing to be enacted by Congress. 

The Joint Committee has held that meeting and report progress, but are still 
without final agreement, and another meeting is soon to occur; should they again 
fail to agree the Bankers’ Committee have requested they appoint a sub-committee, 
which shall take up with the Bankers’ Committee the sections in which the banks are 
interested, so that.progress may be obtained. 

No one will dispute that the development and volume of banking loans on bills 
of lading has been due to the belief that the documents were safe collateral. 

The increasing number of decisions causing losses are forcibly bringing to the 
attention of the bankers the dangers in continuing their loans on the present docu- 
ment, and cannot fail to correspondingly cripple the borrowing facilities of shippers, 
whose power of creating business being thus handicapped must surely keep from the 
railroads shipments that otherwise would be offered. 

It is therefore readily seen that the interests of the Shipper, the Railroac and the 
Banker are mutual, and in the order named would be most benefitted by giving to 
bills of lading attributes that would make them reasonably safe collateral. Unless 
the shipper can offer proper security he is not in a position to borrow, and through in- 
ability to secure advances must necessarily do less business, while the railroad is 
thereby deprived of that amount of shipments. With the banker, however, the loss 
of opportunity to loan on any one security or in any one location can be readily re- 
placed, as opportunities are never lacking for the investment of his funds on more or 
less favorable terms. 

Few people rezlize how n-uch the development of our country is due to the faith 
with which bankers in the past have looked upon bills of lading. They have atforded 
the small shipper an opportunity of turning his cap‘tal many, many times, placing him 
in a position to create shipment after shipment, benefiting the railroad as well as him- 
self, and producing a quick market for the vast agricultural products of the country, 
and there can be no question but that a safe and proper bill of lading would in the 
future be the means of vast increased benefits. 

While the amount that banks are now loaning on these documents is a vast sum, 
yet there are any number of bankers, particularly in the large cities, who never have 
and probably never will advance money on bills of lading until they have been prop- 
erly safeguarded. Should this condition be brought about, hundreds of milliozis of ad- 
ditional capital would undoubtedly be available for the handling of an increased inter- 
state commerce through the medium of these documents. 

The question is a large one, and its proper solution will not only affect, but bene- 
fit, many interests throughout this wonderful country of ours, and it certainly behooves 
us, as bankers, in the interests of all concerned, to do what we can in a fair, broad- 
spirited manner to bring about conditions that shall make future Bills of Lading safe 
banking collateral. 
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OF 


LECTURES ON COMMERCIAL LAW, 


Delivered before New York Chapter by Thomas B. Paton, 
of the New York Bar. 


LECTURE VIII. BAILMENT AND COMMON CARRIERS. 


I. BAILMENT DEFINED. 
2. COMMON CARRIERS. 
3. THE BILL OF LADING. 


\ JE have seen that a sa/e is a transfer of title to property for a consideration and 
that a gz/¢ is a transfer of title to property without consideration. There is 
another branch of the law, which is termed daz/ment (derived from the French word 
hailler—to put into the hands of — to deliver). 
BAILMENT DEFINED. 

Bailment covers a great variety of operations where personal property is delivered 
for various purposes without the title being transferred. For example, a special de- 
posit in a bank is a bailment; the depositor is termed the bailor, and the bank the 
bailee; the title remains in the bailor, the possession with the bailee; whereas, on a 
general deposit of money, title goes to the bank, which becomes a debtor therefor, 
and the depositor a creditor. Where goods are put into a warehouse for storage or 


delivered to a common carrier for transportation; where personal property is hired 
from the owner—these and a thousand other transactions in which the owner en- 
trusts the possession of his personal property to another, while retaining the owner- 
ship, are all illustrations of that vast body of transactions which are described as bail- 
ments. 


Bailment relates exclusively to personal property and may be defined as follows : 
A delivery of personal property by one to another to be held according to the special 
purpose of the delivery and to be returned or delivered over when that special pur- 
pose is accomplished. 

The common law groups bailments into three classes: 

1. Where the bailment is for the sole benefit of the bailor, 
2. Where the bailment is for the benefit of both parties. 
3. Where the bailment is for the sole benefit of the bailee. 

And concerning the bailee’s duty of care and diligence, this is measured accord- 
ing to the benefit; that is to say, 

1. Upon a bailment for the sole benefit of the bailor, the bailee’s duty is performed 
where he exercises what is termed slight care only, and he is liable only for what is 
known as gross negligence, which is an absence of slight care. 

2. Where the bailment is for the benefit of both parties, the bailee’s duty is to 
exercise ordinary care and diligence with reference to the property or thing bailed, 
and he is responsible for ordinary negligence or an absence of ordinary care. 

3. Upon a bailment for the sole benefit of the bailee, the bailee’s duty is to exer- 
cise great care, and he is responsible for even slight negligence. 
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To illustrate: A customer handed a package of bonds to a bank teller for saf 
keeping. The bonds were kept in a safe so situated as to be accessible to a pers 
entering from the street. Clerks in the bank were so placed that at times the safe 
not in their,view. Sometimes the safe door was left open. The bonds were miss¢ 
together with some of the securities belonging to the bank. There was no burglai 
and no direct explanation of the loss of the bonds. But there was evidence in tt 
case tending to show that, if stolen, the theft was committed in the day time when t! 
bank was open. This was a case where the court regarded the bailment as one fi 
the sole benefit of the bailor, or, as it is termed, a gratuitous one, in which the duty 
the bailee is performed where he exercises only slight care. The question to be d 
cided was whether the bank had exercised slight care or was guilty of gross negligen: 
This was a question of fact, which was left to a jury. The jury returned a verdict 
against the bank upon such a state of facts, which was affirmed by the New Yor 
Court of Appeals (Pattison v. Syracuse Nat. Bank, 80 N. Y. 82). The court sai 
there was sufficient to authorize the finding of the jury that the theft was committ 
by some person entering from the street, and finding the safe open, he abstracted th 
package unobserved ; that leaving the property thus exposed was gross negligence 
The court further held that the fact that property cf the bank was stolen at th 
same time from the same place was not conclusive against the allegation of gross 
negligence. 

The following case will illustrate the bailee’s duty of great care, and responsibility 
for slight negligence, when the bailment is for the sole benefit of the bailee: A livery 
stable keeper loaned a horse to another at his request, without compensation. The borrowe1 
sent the horse back to the stable by a negro boy; the horse was injured on the way back 
by collision with another, and died. The borrower was sued, and he claimed that the 
loss was the result of an inevitable accident, and that he was not even chargeable with 
slight negligence. The court reversed a referee’s report in favor of the borrower (Scran 
ton v. Baxter, 4 Sandf. 5); it held that on a bailment of this character the bailee was 
bound to exercise extraordinary diligence and the utmost caution; that he must exercise 
all the care and diligence the most careful persons were accustomed to apply to theil 
own affairs. If he employed an agent to return the horse, he was bound to employ one 
of the utmost skill, experience and prudence, and it was very doubtful if the negro boy 
was such an agent as the most careful person would employ. The burden of proof was 
on the borrower of the horse to prove that the loss was the result of inevitable accident 
or a wrongful act which, in the exercise of extraordinary diligence, could not be fore 
seen or prevented. The negro boy’s evidence made it doubtful whether he followed the 
safest route. He admitted there wasa mode by which the danger could have been avoided 
if he had thought of it in time. The court said it was difficult not to construe this evi- 
dence as an admission of neglect; that want of thought is a synonym for carelessness. 

This case, then, illustrates a state of facts in a bailment for the sole benefit of the 
bailee, under which the bailee was held liable for not using the great care required, be- 
ing responsible for only slight negligence. 

Probably the most numerous cases of bailment are those for the benefit of both 
parties; that is, where the bailment is for hire or reward. A case illustrating the ordi- 
nary care required of a bailee, where the bailment is for mutual benefit, was this—in 
this case the bailee was a storage warehouse keeper: A lady left atrunk containing wear- 
ing apparel with the proprietor of a storage warehouse. She paid him $1 a month for 
safe-keeping. When the trunk was returned to her it was found the clothing had been 
stolen from it. The court (Smith v. Simms, 51 Howard Pr. 301) held that the ware- 
houseman, as a bailee for hire, was bound to exercise ordinary care and diligence. Ordi- 
nary care, the court said, may be defined as that degree of care which men of common 
prudence would in general exert, under the circumstances, with regard to their own 
property or affairs. The question was, did the warehouseman omit ordinary care so as 
to be guilty of ordinary neglect. He proved that the basement where the trunk was 
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stored was securely locked. No negligence could be imputed from this. But it also ap- 
peared that expressmen and persons owning trunks were at times entrusted with the 
ceys and permitted to go in the basement unaccompanied by either the warehouseman 
r hisemployee. This, the court held, warranted a finding of want of ordinary care 
ind diligence, and the warehouseman was therefore liable for the theft. 

I have given the general definition of a bailment—a delivery of property for some 
pecial purpose to be eld and delivered, or returned, according to circumstances, with- 
ut the title passing, as it does where property is delivered by sale or gift—and have 

stated the different classes of bailments, that we may have a general, underlying idea of 
what a bailment is, and understand that there are a great variety of bailment transac- 
tions, some of which, such as special deposits in banks and deposits in warehouses and 
safe deposit vaults, will be considered in a later lecture. 

COMMON CARRIERS. 

To-night we are to consider that most important branch of bailment law which 
governs the subject of common carriers and bills of lading. The transportation of 
movable property to and fro, by water aad by land, from one point to another, for 
shorter or longer distances, is a business of vast extent in our modern commerce. The 
person or corporation who conducts this business of carriage is termed a carrier. A 
carrier is one who undertakes to transport personal property from one place to an- 
other and to deliver it at destination. There are twoclasses of carriers: 

(1) Private carriers. 
(2) Public or common carriers. 

A private carrier is one who undertakes isolated cases of transportation and whose 
usual vocation is different from that of carriage. He is a bailee, bound to use ordinary 
care where he carries for hire, and is charged with a less degree of care if he carries 
for nothing. 

A common carrier is one whose regular calling it is to transport, for hire, goods 
and chattels for all who may choose to employ and remunerate him. A common car- 
rier, by far the most important class, differs from an ordinary bailee for hire in two 
important particulars: 


(1) He is bound, according to his facilities, to transport all goods which are 
offered him, accompanied with proper remuneration. 


(2) His common law liability is exceptional. He is responsible for the goods, 
where lost or damaged, as aninsurer, for all losses except those caused by act of God 
or the public enemy. This exceptional responsibility of the common carrier is founded 
on public policy. The goods are entirely within his power. It would be easy for 
him to conceal fraud or misconduct and difficult for the owner to prove it. The com- 
mon law conclusively presumes negligence by the carrier, wherever any loss or in- 
jury occurs to the goods, not only where actually caused by fhe carrier's negligence, 
but by any other cause than the act of God or the public enemy. 

This exceptional responsibility is modified to a certain extent by contract or by 
special legislation. Carriers yo as far as they can, by the insertion of special clauses 
or stipulations in their bill of lading contracts, in providing exemption for losses from 
various causes, and the courts uphold these to a certain extent where not against 
public policy. 

This exceptional responsibility of common carriers often gives rise to questions 
whether the carrier is a private or common carrier. The New York Court of Appeals 
in 1889 (Jackson Iron Works v. Hurlbut, 158 N. Y. 34) held that, as to liability, a 
truckman was a common carrier. In this case H. A. Hurlbut, Jr. & Co. advertised 
themselves as general truckmen, their particular specialty being the moving of heavy 
machinery. They were employed to transport a large planing machine, used for 
planing iron, from the foot of Twenty-third Street, North River, to a factory in East 
Twenty-eigth Street. The machine was damaged in the unloading. It was contended 
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that they were common carriers and insurers of the safe delivery of the machine, 
irrespective of any question whether they were negligent as mere bailees for hire. 
The Court of Appeals held the truckmen were common carriers. It said: “* Truck- 
men, wagoners, cartmen and porters who undertake to carry goods for hire as a com- 
mon employment in a city, or from one town to another, are common carriers. It is 
not necessary that the exclusive business of the parties should be carrying. Where a 
person whose principal pursuit is farming solicits goods to be carried to the market 
town in a wagon on certain occasions, he makes himself a common carrier for those 
who may employ him. The circumstance that the defendants had no regular tariff 
or charges for their work, but that a special price was fixed by the agreement, does not 
change the relation. The necessity for a different charge in each case arises, of course, 
out of the difference in labor in handling articles of great bulk. The charge in each 
case may be apportioned to the risk assumed and commensurate with the carrier 
responsibility as such. A common carrier is one who, by virtue of his calling, under- 
takes, for compensation, to transport personal property from one place to another for 
all such as may choose to employ him, and everyone who undertakes to carry for 
compensation the goods of all persons indifferently is, as to liability, to be deemed a 
common carrier.” 

Local express companies have been held common carriers where engaged 1n busi- 
ness in carrying trunks and parcels, and liable to the owner of a trunk lost or stolen. 

Express companies using vehicles of others, and who represent themselves to the 
public as ready to receive, carry and deliver packages of money, or valuables, are 
liable as common carriers. There has been, lately, some difference of judicial view 
as to whether messenger companies can be held liable as common carriers where a 
message or parcel entrusted to a messenger boy has been lost or stolen. 

It has been held in New York that telegraph companies are not liable as common 
carriers and insurers of the safe and accurate delivery of messages. The contract 
between the parties, which is implied by law when a telegraph company receives, 
without conditions, a message for transmission, is that the telegraph company does 
not insure the accurate transmission and delivery of the dispatch, but undertakes to 
exercise due diligence to do so. It is its duty to accurately transmit and to deliver to 
the addressee the message received, and where it does not exercise due diligence it 
will be liable. For example, where by reason of a mistake of an operator, a message 
was addressed and sent to a different addressee than that given, and by reason of this 
mistake a loss occurred, the company was held liable. It is settled that a telegraph 
company incorporated under the general laws of this state may, éy contract, \imit its 
liability for mistakes or delays in transmission or delivery, or for the non-delivery of 
messages caused by the negligence of its servants, if the negligence be not gross, to 
the amount received for sending the dispatch. It has never been decided by the court 
of last resort that such a company can, dy notice, limit its liability for such mistakes 
or delays. 

It has been held that a sleeping car company is not a common carrier, and in the 
absence of negligence incurs no liability for the loss of property of its patrons. A 
passenger while occupying a compartment in a sleeping car had certain of his prop- 
erty lost or stolen. He sued the sleeping car company, but did not affirmatively prove 
any negligence—simply loss of his property. The court said that, in the absence of 
some affirmative proof of negligence of the company or its employees, there was no 
right of action shown. 

Canal boats, steamboats and ferryboats have been held common carriers ; but tug 
boats have been held not common carriers, and liable only for want of ordinary care 
and diligence. Thedistinction seems to be that the service of a tugboat consists in 
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drawing, pulling or tugging, but not carrying, certain vessels with their cargoes, of 
which other parties have control. 

The carrier's responsibility commences when he receives the goods for imme- 
diate transportation. Acceptance of the goods by the carrier—either actual or con- 
structive—is an indispensible element of a complete delivery to him. The carrier re- 
sponsibility terminates as soon as he has delivered the goods to the designated party 
at the end of thetransit in pursuance of his undertaking. Itis impossible to go into 
detail of the law which has been developed as to what constitutes delivery to the car- 
rier; what it may rightfully refuse to handle; what constitutes delivery by the carrier; 
the cases when the carrier is liable only as warehouseman—bailee for hire—both be- 
fore the carrier responsibility begins and after it ends, and numerous other questions 
which have been decided in connection with the carriage of goods. 

THE BILL OF LADING. 

When goods are entrusted to a carrier for transportation, he issues to the shipper 
a receipt for the goods and a contract to deliver them to the person to whom they are 
consigned, called a bill of lading. The original form of bill of lading is what is known 
as the straight bill. By this bill the carrier contracted to carry the goods and deliver 
them at destination, but when this delivery was made his contract was fulfilled; it was 
no part of his contract to require the surrender of the bill by the party receiving the 
goods. As under this form of shipment a consignee often received goods and then 
failed to pay for them, a new form of bill of lading, known as the shipper's order bill, 
was devised, under which the carrier contracted to deliver the goods to the order of 
the shipper, indorsed on the bill of lading, and it became its duty to require surrender 
of the bill when the goods were delivered. This enabled shippers to control their goods 
until they were paid for; they would attach the bill to a sight draft, and send for col- 
ection through a bank, or by express, and only upon payment of the draft could the 


purchaser obtain the bill with which to obtain the goods. Shippers, also, to a large 
extent, pledge their order bill as collateral with banks, as security for loans, and the 
banks thereupon acquire the right to receive payment and control the goods until 
payment is made. This right is recognized by thecourts, and the Legislatures in some 
States have made bills of lading, in a measure, negotiable; but the law needs improve- 
ment in certain directions before the bill of lading can be said to be a safe security 
upon which to loan money. 


THE IRVING NATIONAL BANK, NEW YORK CITY. 

The Board of Directors of the Irving National Bank, at a meeting held June 19, 
1906, declared an extra dividend of 1 per cent. to shareholders in addition to the regular 
semi-annual dividend of 4 per cent. payable July 2, 1906. 

The Irving National Bank is steadily increasing its business, and having enjoyed an 
unusually prosperous six months, the Directors felt justified in declaring an extra divi- 
dend of 1 per cent. 
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UNWISE ATTACKS UPON CO-OPERATIVE CAPITAL. 


N an address at Cedar Rapids, Iowa, befcre the Convention of the State Bankers 
Association, Robert B. Armstrong, President of the Casualty Company of America, 
New York, and former Assistant-Secretary of the Treasury, said in part: 

It is the fashion to-day to indiscriminately and persistently attack every 
form of co-operated capital. It is the fashicn to assail all corporations, regardless 
of management, regardless of results, regardless of the future, and with the irre- 
sponsibility of speech and action that denotes the radical and unthinking. It is this 
indiscriminate assault upon capital wherever co-operated that is producing to-day, 
in the most glorious era of prosperity ever known to a civilized people, a feeling of 
vague unrest. Every use cf capital which tends to develop the country is attacked 
as a common enemy. Mismanagement and wrongdoing have been found in several 
corporations. Therefore, all corporations must be mismanaged and all officers 
and directors have been held up to the public as no better than they should be. 
As much reason to kill all dogs because some few go mad. And the muck- 
rakers do not all belong to the yellow journals and saffron magazines. Any busi- 
ness man, any conservative, right-thinking citizen who encourages or abets this 
indiscriminate attack on all forms of co-operated capital is as much to blame, propor- 
tionately, as the black-flag editorial which inspires anarchy and socialism. What- 
ever agency sets class against class, appeals to the passions, the envy, the malice, the 
jealousy of mankind, is as much a traitor to the republic as he who fires upon his flag. 

Now, at the beginning, let me say once and for all that I am not here to defend 
any corporation whose business code is short of the standard of old-fashioned honesty. 
Wrongdoing, mismanagement and neglect have been discovered in some quarters. 
They should be punished, and so drastically that the lesson will not be forgotten. 
Where wrongdoing is discovered in any corporation no extenuating circumstances 
should throw upon those guilty the mantle of charity or the cloak of immunity. An 
officer or director who has the management of co-operated capital is handling cther 
peoples’ money. There is no more sacred responsibility, no greater trust, and such 
officer is as much responsible to the contributors of that capital as the public official 
is to his oath of office. Malfeasance in one should be as drastically punished as in 
the other. Directors who have lately been taught that there is a greater responsibility 
than collecting their fees must have before them that classic phrase “* Lest we forget.” 

The corporations which have been found wanting in the scale of business honor 
and common honesty have been the exceptions to the rule—the rare exceptions. If 
it were possible to compare the management of the corporation with the management 
of the individual firm, I dare assert that the comparison would not be to the disadvan- 
tage of those institutions founded upon the co-operation of capital. In that lies the 
crime of this irresponsible, continuous, persistent, zeal-without-knowledge cry, that 
all co-operated forms of capital are inimical to the success, the prosperity and perma- 
nent welfare of the American people. 

One of these mornings you will miss PROSPERITY at breakfast. There will be 
many excuses for her absence from her usual place. One will say ‘bad crops”; an- 
other will say “overproduction”; another will say “abnormal extension of credits.” 
But none of these will be the real reason, though they may be contributory. The 
real reason will be an epidemic of fear, of timidity, of distrust, produced by unwar- 
ranted, continuous attacks upon every instrument of progress and development which 
has made and is making this country great. Fortified as this country is with its un- 
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aralleled prosperity, the nation has so far withstood the assaults upon the develop- 
1g agencies which have produced our boundless prosperity. Had there been less 
srosperity, had there been less cushion for the impact, financial and industrial depres- 
sion would already have overtaken us. No commerce can keep its courage in the face 
if the demagoguery of politicians, yellow journals and the envious. 


HON. ROBERT B. ARMSTRONG, 
President Casualty Company of America. 


Copious legislation has been produced in the last six months to reform this or 
regulate that. Much of it has been drastic, some of it exceedingly good, some of it 
bad, much of it impractical. All that legislation which seeks to produce equal rights 
and equal privileges is beneficial. The American man, woman and child, if unswayed 
by an appeal to passion, demands only the same treatment accorded to others. Many 
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people sincerely believe that the the railroads in this country need to be driven with ; 
curb bit. For the most part this seems to me to be unnecessary. On the whole th: 
railroads of the United States have been well managed and have made this country 
what itis. There can be no commerce, no progressive civilization where there is ni 
transportation. The development of the country, state or territory is the direct rati 
to the excellence of its transportation. 

Imagine the state of Iowa without railroads. You have an unavailable, unusab|: 
and unattainable agricultural Paradise. And yet in this state the railroads, whic! 
have made your commerce and trebled the value of your land, made banks possible 
and profitable as well, have been condemned and attacked in season and out of season, 
with and without cause. Those provisions of the present railroad legislation whic! 
prevent rebates and compel the granting of side-track and car facilities to all shippers 
alike are sane, just and desirable. Those provisions which insist on uniform rates 
are equally good. Theoretically, the provisions which enact a rate-regulating com- 
mission may be ideal, but I venture the prediction that, practically, they will not only 
be inadequate, but will disturb commerce. The largest railroad systems in the coun- 
try have been able to employ the most expert traffic officials known the world over. 
Yet they have never had the temerity to place within the jurisdiction of a single board 
of experts the rates for every locality of this‘country. How, then, shall a body of men, 
who may or may not be experts, and who will be appointed in the devious manner of 
politics, regulate on complaint the freight rates of your locality and my locality. After 
somewhat intimate knowledge of the methods pursued by Government commissions 
of similar compasition, I,insist emphatically that the results will not be those sough: 
or expected by some sincére and well-meaning patriots. 

If put to a vote of this convention to-day, how would you gentlemen receive a 
prodosition to control the rates of interest for the various localities under a Govern- 
ment commission? Why is there any more reason that a railroad rate may be com- 
plained of to acommittee sitting in Washington or elsewhere than that a bank rate of 
interest should be overhauled ona similar complaint? What is the essential*Giffer- 
ence? You say you are better able to judge of local conditions, of competition, of 
special considerations. Well,so does the railroad man. You say it is not your money. 
The railroad man can equally well say the same thing. You say he is a common 
carrier and you are not. Technically that is true, but your responsibility to the busi- 
ness community isthe same. Why, then, may it not be expected that those in favor 
of Government paternalism wilt next advocate the regulation of interest rates through- 
out the United States bya Federal commission. It is not a far cry. 

You may think it strange that I should talk to you about prosperity-killers and 
railroads, but as you are the managers of moreco-operative capital in the state of lowa 
than any other body of men within its borders, I think you owe it to yourselves and 
to those whose interests you protect to set your faces against the wholesale breeding 
of anarchy and the nation-widejegcouragement of socialism, envy and malice. Finan- 
cial depression comes from timidity of capital and its failure to co-operate. Artificial 
interference with economic laws of supply and demand are dangerous in the extreme. 
Not one banker in this assemblage should shrink from the proper punishment of any 
man, high or low, who is recreant in his trust of managing other people’s money. No 
more should he shrink from discouraging indiscriminate and unwarranted attacks 
upon well-managed, law-abiding agencies of co-operated capital. Nor should en- 
couragement be given to artificial interference with economic laws. It is worth your 
while to think of all these things to-day, for with energy, abandonment and irrespon- 
sibility is being sown the wind, which, if not counteracted, will result in a psychological 
whirlwind which will bring greater disaster to the financial and industrial welfare of 
the United States than the convulsions of the earth brought to San Francisco. 
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‘T’HIS department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


Safe Deposit Company Law. 


Concerning articles and decisions upon the subject in previous issues of the Journal. 
5 b 


Editor Banking Law Journal: Kansas City, Mo., April 21, 1906, 
DEAR SiR:—I am informed that several years ago there appeared in your valu- 
able publication a series of articles on legal decisions with reference to safe deposit 
cases. Would it be possible for you without much trouble, to refer me to these 
articles. SAFE DEPOSIT MANAGER. 


Answer.—We do not know of anything which we have published 
upon safe deposit company law which could be regarded as a ‘‘series’”’ 
on the subject. We have from time to time published scattered decis- 
ions and discussions of questions as they have come up. 

In the Journat for February, 1897, we published an article upon 
the liability of safe deposit companies and banks which rent safe de- 
posit boxes, in which the cases on the subject were cited. 

In the Journat for April, 1898, we published a decision of the New 
York Supreme Court upon the liability of a safe deposit company for 
loss of money from a rented safe. 

In this number is also published an amendment of the trust com- 
pany law of New York, which confers powers upon trust companies 
in counties of between 300,000 and 600,000 inhabitants to rent safe 
deposit boxes. 

In the Journat for October, 1898, we published an article discus- 
sing the law and citing cases with reference to the attachment of prop- 
erty in safe deposit boxes; which was followed by contributions pub- 
lished in the JournaL for November, 1898, upon the same subject. 

In the Journat for November, 1900, we published an important 
decision of the Supreme Court of Washington that a bank which rented 
a safe deposit box to a lessee had such control of the contents in con- 
junction with the lessee jointly as to be subject to garnishment by a 
creditor of the lessee. The court held the bank had control of the 
contents of the box, for the lessee could not remove its contents with- 
out the consent of the garnishee, and while it was impossible for the 
garnishee bank to answer specifically as to the contents, the court 
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could inquire as to such contents by examining the lessee and by re- 
quiring an inspection. After service of the writ it was the duty of 
the garnishee to retain exclusive control of the box until discharged 
by the court. 

In the Journat for October, 1901, is an article upon ‘‘Banks as 
Lessors of Safe Deposit Boxes,’”’ in which is discussed the law gov- 
erning their responsibility in case of seizure of contents under search 
warrants or writs of garnishment and thefts from boxes, to which is 
appended a number of practical documentary forms in use by leading 
safe depositaries illustrating the nature of the contract between safe 
depositary and renter. 

In the Journat for May, 1903, we further discussed, in answer to 
a correspondent, the responsibility which attaches to a bank which 
rents safe deposit boxes to its patrons, in case of loss by burglary or 
otherwise. 

In the Journat for September, 1905, we published an article upon 
the operation of the New York Transfer Tax Law as affecting safe de- 
posit companies in view of the requirement that no safe deposit com- 
pany shall deliver or transfer property of a decedent to an executor or 
to a survivor where standing in joint names without giving ten days’ 
prior notice to the State Comptroller. 


Part Payment of Note Payable “On or Before.’’ 


Editor Banking Law Journal: SHINER, TEXAS, May 22, 1906. 
DEAR SIR :—Please answer the following through your columns: Has the maker 

of an “on or before” note the privilege of paying any part thereof before maturity, 

and save interest? Yours very truly, CASHIER. 


Answer.—We discussed this question for a Texas correspondent, 
and cited authorities, in the Journat for February, 1906 (see page 170). 
The conclusion reached was that the holder of a note payable on or 
before a certain date is not obliged to accept part payment, but has 
the right to insist upon receiving the full amount of the’ note and in- 
terest to date of tender. He is not obliged to receive his money in 
installments. 


Check “In Full of Account to Date.’ 


Where given for a disputed debt, the erasure of those words by the payee constitutes a material alteration. 


Editor Banking Law Journal : DULUTH, MINN., May 31, 1906. 
DEAR SIR :—In your current (May) issue, at page 417, under the caption “* Check 
in Full of Account to Date,” you give the opinion that for the holder of a check hav- 
ing written on its face the notation “ In full of account to date,” to draw a line through 
this notation is a material alteration, avoiding the check, and making the bank liable 
to the drawer for paying it. This opinion surprises me, and I venture to ask for a 


ee ee 
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reconsideration of the question on the following considerations: Are not such nota- 
tions as these held to be not parts of the check, but merely side memoranda, having 
no effect on the meaning or operation of the check as a check, though, of course, the 
notation does affect the rights of Aand B? Suppose there had been no such nota- 
tion on the check, but the drawer had sent it to the payee enclosed in a letter, setting 
forth that the check was offered in full settlement ? Or, suppose the drawer had writ- 
ten such a letter on the back of the check, and the holder had scratched out the en- 
tire letter, and presented the check? Would such a letter on the back of the check 
be a part of the check, so that scratching it out would be a material alteration of the 
check? 1n other words, is everything written on the same piece of paper with the 
check, which may have any affect on the rights of the parties to the check, to be taken 
as part of the check? I have no authorities on this matter, but should be glad to be 
referred to any. Yours very truly, ATTORNEY. 


Answer :—It is true that many things written on checks or other 
instruments, such as marginal memoranda, have been held ‘to be no 
part of the instrument, and their removal or erasure not to constitute 
a material alteration, yet we believe where a statement of the considera- 
tion, such as ‘‘in full of account to date” is made, which affects the 
rights of the parties, it will be held a part of the contract, and its 
erasure will constitute a material alteration. 

The New York Court of Appeals has said* ‘‘it is in all cases a ques- 
tion to be determined upon the circumstances whether a memorandum 
or indorsement upon a bill or note is intended as a part of the con- 
tract and a modification of the note or bill, or whether it is merely an 
ear-mark for the purpose of identification, and when the latter is the 
character and purpose, it will not modify or affect the contract, as it 
is no part of it.” 

In a case in Georgiat a promissory note was delivered without any 
consideration expressed in it. The holder inserted the words ‘‘/for 
tract of land in roth district.” The court held the addition was a 
material alteration and the note avoided. It said: ‘‘Its effect was 
changed by stating that its consideration was a tract of land. The 
fact is a material fact, for it gives the vendor a lien on the land for the 
payment of the debt, and the statement of the fact in the note is a 
material statement, -for it furnishes evidence of a material fact. The 
whole force and effect of the note itself is only as evidence. It isnot 
the debt but the appointed evidence of the debt. If the holder of the 
note, without the consent of the maker, adds anything which is ma- 
terial to the evidence thus appointed, he makes evidence for himself 
just as effectually as if he were to forge the whole note. Whether the 
forged addition states the truth is just as important as whether a 
forged note states the truth. If one man should forge a due bill on 
another, acknowledging a debt of $100, he would not be saved from 
the crime of forgery, nor save the paper from total condemnation in 


* Benedict v. Cowden, 49 N. Y. 402. _ 
+t Law v. Argrove, 30 Ga. 129. 
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a court of justice, by showing that the money really was due accord- 
ing to the statement in the forged paper.” 

It would seem that an unauthorized erasure of a statement of con- 
sideration affecting the rights of the parties, is just as much an altera- 
tion of a material part of the contract as the insertion of a considera- 
tion affecting those rights. A owes B a disputed bill—an unliquidated 
debt. A thinks $100 is sufficient; Bthat he should have $200. If A 
unqualifiedly gives his plain check to B for $100, its collection by B 
does not affect his rights or A’s liability for the other $100, if that can 
be proved to be due. But if A inserts in his check ‘‘in full of account 
to date,”’ the acceptance of this check by Bsettlesthe matter. There- 
fore, if B alters the check by erasing those words, so as to make it a 
plain check for $100—an evidence of the unconditional payment of 
$100—and the alteration is not material, he is in position to collect the 
other $100 if he can prove he was originally entitled to$z00. But this 
is clearly not so, as such alteration would affect the rights of the par- 
ties; hence must be material. 

In an Illinois case* a promissory note was given for $204. 40, ‘‘for and 
in consideration” of an account due the payee by the maker which was 
set out above the note. The account was cut off without the maker’s 
consent. It was contended the note was altered in a material part of 
the instrument to the maker, because it afforded proof as a voucher 
of the settlement of the account. The court held the alteration ma- 
terial, saying: ‘‘The note and the account stated, constitute together 
one contract; by separating the one from the other, the proof of the 
consideration for which the note is given is placed beyond the power 
of the appellant (maker); and this might, in a suit upon the note, ma- 
terially affect his interests.” 

We think, therefore, that our former conclusion holds good that 
where a check, given for a disputed bill, recites that it is ‘‘in full of 
account to date,’’ such words are a material part of the contract, asthe 
rights of the parties would not be the same, if such words were not 
there; therefore an alteration of the contract by the holder by erasure 
of those words, is a material alteration, and the bank upon which the 
check is drawn should not pay the instrument in its altered condition. 
Even though the erasure, in any particular case, might be held imma- 
terial, not affecting the rights of the parties, as where given for a 
settled and undisputed larger debt, in which case the acceptance of 
the check would not bar recovery of the balance due, the bank should 
not pay the check, for it is not paying the order as put out by its cus- 
tomer, and should not take upon itself to judge of the materiality of 
an altered check. 


* Benjamin v. McConnell, 9 Ill. 536. 
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Deposit in Insolvent Bank. 


Refusal of payment, while paying other depositors, does not give depositor refused a preference over other 
creditors in assets. ‘ 


Editor Banking Law Journal: TOPEKA, KANS., May 28, 1906. 

DEAR SIR:—If, the day before a bank fails, a depositor wishes to withdraw his 
balance and presents a check which is for a larger amount than the bank has on hand, 
and they refuse the check (while in the meantime they are paying every one who 
present smaller checks as long as the money lasts, and until three o’clock arrives), 
has this party any right over the common creditor? The bank, of course, fails to 
open the next day. 

In the case in mind, the party had twenty thousand dollars in the bank and wished 
to withdraw it, and was refused for want of funds, and the Vice-President indorsed 
the check * Not paid for want of funds,” and kept on paying the smaller checks pre- 
sented. Very truly yours, CASHIER. 


Answer.—We do not see any ground upon which the depositor in 
this case can claim a preference over other depositors in the insolvent 
bank. The bank was a mere debtor for the deposit, which, when de- 
manded, it had not sufficient funds to pay. The fact of its refusal to 
pay, while afterwards paying smaller checks before it closed, does not 
give such depositor any superior rights over the other depositors. He 
is still a creditor, entitled to participate in the distribution of the 
remaining assets pro rata with the other depositors ; the refusal of 
payment would not constitute $20,000 of the bank’s assets a special 
trust fund held by the bank as trustee for his benefit. 


Acceptance of Check Over Telephone. 


Editor Banking Law Journal : ASHEVILLE, N. C., June 6, 1906. 
DEAR SIR:—If a ’phone or verbal acceptance is not binding on a bank, and the 
drawer of a verbally accepted check gives stop payment order before payment, can 
the bank then say that check has been accepted? Is it a case where a bank can blow 
hot or cold ? CASHIER. 


Answer.—This communication probably comes as a result of read- 
ing the decision of the Supreme Court of Colorado, published in the 
May Journat, that under the Negotiable Instruments Law the certifica- 
tion or acceptance of a check must be in writing, and that where a 
bank verbally accepts a check over a telephone, upon faith of which 
the check is purchased, the bank is not liable to the holder as upon 
a certified check, where, before it is actually presented, the drawer 
stops payment. Answering the question, we should say that it is a 
case where the bank can blow cold, but not hot; that is to say, where 
the bank verbally accepts a check over the telephone and the drawer 
afterwards stops its payment, the bank is obliged to heed the stop- 
order and should refuse to pay the check, for it has not legally bound 
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itself to pay it. The only way in which the bank could blow hot would 
bein deceiving the drawer in the interest of the holder, by misrepresent- 
ing to him that the check had either been certified in writing, or paid, 
before the stop-order was received. 


Joint and Several Note. 


Editor Banking Law Journal: REYNOLDSVILLE, PA., June 9, 1906. 
DEAR SIR:—Please answer the following in your replies to questions in the 
BANKING LAW JOURNAL: 
The following being a non-negotiable paper, on account of authorizing confession 
of judgment at once—the instrument reading I promise to pay—would the signers be 


ae unamssie Four months’ after date I promise to pay........... DOLLARS, 
without defalcation, for value received. Hereby waiving inquisition, stay of 
execution, and all benefit of any exemption law. And../..further empower 
any attorney of any Court of Record within the United States to appear for 
..meé,.and confess judgment against..#e..for the above sum, with above 
waivers, cost of suit, release of errors, and five per cent. attorney’s commission. 
DEY ei ckeowcweutosiasecs = (5 UCC J. Adams ......[SEAL] 
ieee 000. gta E. Smith... .... [SEAL} 

a eukt B. Jones.......{SEAL] 


severally and jointly liable the same as on negotiable paper, and the same as if the 
note read “we or either of us” promise, etc. ? AFTER KNOWLEDGE. 

Answer.—The Negotiable Instruments Law provides, as oneof the 
rules of construction, where the instrument is ambiguous, that ‘‘where 
an instrument containing the words ‘I promise to pay’ is signed by 
two or more persons, they are deemed to be jointly and severally 
liable thereon.” While the Negotiable [Instruments Law does not ap- 
ply to non-negotiable instruments, we have no doubt that the same 
rule of construction does apply under the common law. Several of 
the State courts have held that where an instrument reads ‘‘I”’ promise 
to pay, and is signed by Jones and Brown, its legal effect is as a joint 
and several note. We do not think this rule of construction is limited 
to negotiable paper only; where the obligation is non-negotiable, the 
same rule will apply. A note reading ‘‘we or either of us” promise 
to pay, is, of course, joint and several. 


Death of Check Drawer. 


Check not an assignment in Missouri, and holder of unaccepted check must look to drawer’s estate for 
payment. 


Editor Banking Law Journal: MONTICELLO, ILLS., June 7, 1906. 
DEAR SIR :—We have a problem which we should be pleased to have you help 
us solve 
A (our dealer in Missouri town) owes us 





account. 


B (our attorney in same town) collects the account and remits by personal check 
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n his local bank less his fees for collection. We deposit in a regular way, our bank 
sends to correspondent, etc. 

C (bank on whom check drawn) finds out attorney had died second day after is- 
suing check, and protests same when presented. 

D (Public Administrator) takes charge of affairs of attorney seven days later, 
and calls on bank for the balance after check was protested, but had not notified the 
bank prior to that time that the attorney was dead. 

We made demand on the bank for the amount of the check and protest fees. We 
contend that the attorney made an assignment of that much of his account then in 
the bank when he mailed us his check. What would you do in case the bank refused 
payment ? MANUFACTURING COMPANY. 


Auswer.—The law of Missouri is different from the law of Illinois. 
In Illinois a check issued for a valuable consideration to a payee is an 
assignment of its amount in bank at the time it is given, and the payee’s 
right to payment would not be affected by the drawer’s death. Not 
soin Missouri. In that state the Negotiable Instruments Law pre- 
vails, the rule of which is that ‘‘a check of itself does not operate as 
an assignment of any part of the funds to the credit of the drawer 
with the bank, and the bank is not lible to the holder unless and until 
it accepts or certifies the check.” In Missouri, therefore, the check 
not being an assignment, but the credit in bank remaining the prop- 
erty of the drawer until the check is accepted or paid, the death of 
the drawer revokes the bank’s authority to pay his unaccepted checks 
and the bank becomes accountable to the drawer’s estate. It follows 
that you cannot compel the bank to pay this check, but must file your 
claim with the Public Admistrator who has taken charge of the dece- 
dent's affairs, and receive payment from that source. 


Acceptance Payable **At and Through’ Specified Bank. 


Construed as making bank of payment sole agent to present and have protested. 


Editor Banking Law Journal: KNOXVILLE, TENN., June 6, 1906. 
DEAR SIR:—I would be glad to have you advise us when a draft for, say sixty 
days, is presented for acceptance, and the party accepts it in these words: “‘Accepted 
(date), payable AT AND THROUGH the Mechanics’ National Bank, Knoxville, Ten- 
nessee (signed), ,” if this draft does NOT come to our bank direct, as was the 
agreement with the bona fide owner, can same be /ega//y protested by the notary of 
any other bank in this city on its due date by presenting same at the counter of this 
bank ? Yours truly, CORRESPONDING CLERK. 





Answer.—The meaning of an acceptance payable ‘‘at and through”’ 
the Mechanics National Bank must first be determined. It probably 
would be construed to mean that that bank was not only the agent of 
the acceptor to pay the acceptance, but also was the sole agent to pre- 
sent for payment and collect the acceptance. Checks drawn payable 
‘‘only through the New York Clearing House” are presentable and 
protestable by any bank which is a member of that Clearing House ; 
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and the words ‘payable through” a specified bank would probably 
be construed as a restriction of the channel of collection and the duty 
of protesting the item, if not paid, to that bank only. 

There is only one decision that we know of involving the validity 
of such a restriction, viz., the decision of the Supreme Court of North 
Carolina in Commercial National Bank of Charlotte v. First National 
Bank of Gastonia, published in 13 B. L. J. 212. In that case, a firm 
of customers of the First National Bank of Gastonia, N. C., in order 
to prevent their checks drawn upon that bank from passing into the 
hands of their rivals in business, who controlled a bank in the same 
town, caused to be stamped upon their checks : 

‘*This check positively will not be paid to the Gastonia 


Cotton Mfg. Co., the Gastonia Banking Co. or any of its 
agents.” 


One of these checks passed from the hands of the payee into the 
hands of the Gastonia Banking Co., which discriminated-against bank 
presented it for payment, which was refused; whereupon they had the 
check protested and the indorser was sued. The court denied recovery. 
It held the restriction valid and said it was not a boycott or conspiracy. 
There was no dishonor of the check, the court held, until presented 
to the drawee by some other agency than the parties covered by the 
restriction and there having been no due presentment by a holder en- 
titled to demand payment, the check was not protestable and the 
holder could not maintain action against the drawer or indorser. 

If this decision correctly states the law, and we know of no case to 
the contrary, then the answer to your question would be: the accept- 
ance cannot be legally protested by the notary of any other bank in 
Knoxville, on its due date, who presents same at the counter of the 
Mechanics National Bank and demands payment, which is refused. 


At the annual meeting and election of officers and directors of Pittsburgh Chapter, 

on May 22, J. S. M. Phillips, of the Guarantee Title and Trust Company, was 
unanimously elected Chairman; John M. Nicely, of the Mellon National Bank, was 
elected Vice-Chairman; B. O. Hill, of the Second National Bank, Recorder, and S, M. 
Shelly, Bank of Pittsburgh, N. A., Treasurer. 

Directors: Frank M. Polliard, Real Estate Trust Co.; W.G. Gundelfinger, Com- 
monwealth Trust Co.; R. O. Fulton, City Deposit Bank; J. C. Mellon, Peoples’ Na- 
tional Bank; E. B. Coll, Farmers Deposit Savings Bank; E. E. Kehew, Keystone 
National Bank. 

The entire membership of the Chapter is 751, representing 167 banking institu- 
tions in the Pittsburgh district. This shows that Pittsburgh Chapter is “ going some,” 
and that the wide-awake young men of the Pittsburgh banks are alive to the educa- 
tional and other benefits derived from Chapter membership and association. 

The editor of this JOURNAL recalls with pleasure his visit to Pittsburgh Chapter 
in March, 1903, and the cordial welcome and hospitality extended. There especially 
dwells in his memory the admiration of the calibre of membership which, despite a 
pouring rain, attended in such great number with undampened enthusiasm to greet 
the visitor, and to enter upon a discussion of those legal subjects connected with bank- 
ing, knowledge of which is deemed necessary to the banker’s calling. 





APPENDIX. 


FISK & ROBINSON’S MONTHLY BULLETIN OF INVEST- 
MENTS FOR JUNE. 


The month of May showed a return of the tendency toward improvement in the 
Railroad Bond market which was apparent before the disaster in San Francisco. The 
volume of securities actually sold by insurance companies was much less in amount 
than generally anticipated at the time of the disaster, and the restoration of confidence 
regarding conditions in the affected region has resulted in the return to the invest- 
ment market of many institutions and individuals, who are availing of the com- 
paratively low prices for bonds at present prevailing. The banks in San Francisco 
have been able to resume business without disturbance, deposits in financial institu- 

. tions in that city now exceeding withdrawals, and it may be reasonably expected that 
before long a return flow of currency to eastern centers will begin. 

Other generai news of an encouraging nature included reports from the crop 
regions, where recent rains have been of great benefit to winter wheat. Railroad 
earnings are well maintained, and general business, especially in the iron and steel 
trade, continues at, or near, high water mark. 


H. M. BYLLESBY & COMPANY, CHICAGO. 


H. M. Byllesby & Company, of Chicago, constructing engineers, report the re- 
moval of their general offices on May 21 to the new American Trust building, corner 
Clark and Monroe Streets. This company, which is incorporated, is to-day one of the 
leading constructing engineer companies in the United States. They furnish expert 
legal opinions on franchises and municipal contracts; design, construct and operate 
railway, light, power, hydraulic and gas plants, for individuals, corporations or munici- 
palities. They are prepared to make expert examinations and reports on any kind of 
a plant that pertains to their business in any part of the country. 

The various plants they have designed and constructed in different cities in this 
country and Europe bear evidence of their ability as constructing engineers. 


THE NORTHERN NATIONAL BANK, NEW YORK. 


In a period of very little over two months, March 20 to May 29, since Henry 
Dimse assumed the office of President of the Northern National Bank, the deposits 
increased from $1,119,600 to $1,686,667. With the increase in deposits came an 
increase in earnings, and during that time $4,000 was added to the surplus and profit 
account. 

Of the new accounts that have been added to the list since Mr. Dimse became 
the executive officer about thirty-five per cent. are from out-of-town banks. This fact 
has attracted some attention in banking circles. The total resources of the Northern 
are now $2,268,094, and the surplus and profits are $232,426. The capital is $300,000. 


UNION NATIONAL BANK, OF PHILADELPHIA. 


The Union National Bank, of Philadelphia, Pa., recently purchased valuable 
property adjoining its present location on the East on Arch Street, and is erecting a 
new and commodious banking house, modern and up to date in every respect. This 
has been necessitated by the growth of the bank’s business and its remarkably good 
prospects for future expansion. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported | 
New York Clearing House for the weeks ending June 3, 1905, and June 2, 1906, respec 
together with a computation of the proportionate increase or decrease of deposits for the year: 





Deposits, t Deposits, i Per C ! 
1905. 1906. Inc. 


$ 17,070,000) $ 15,078,000 


Loans, 


1906. 
$ 17,196,000 


Loans, 


1905. 
Bank of N. Y., N. B. A..... $18,042,000 


BANKS. 


Bank of the Manhattan Co... 


Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 
Chemical National 


Merchants’ Exch. National.. 


Gallatin National 


Nat. Butchers & Drovers’... 
Mechanics & Traders’..... 


Greenwich 


American Exchange Nat... 
Nat. Bank of Commerce.... 


People’s 


Nat. Bank of N. America... 


Hanover National 
Irving National 


Citizens’ Central National. . 


Metropolitan Bank......... 


Corn Exchange 


Importers & Traders’ Nat.. 


National Park 


East River National 
Fourth National 
Second National 
First National 


N. Y. National Exchange. . 


Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 


Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 


Liberty National 


N. Y. Produce Exchange... 
New Amsterdam National... 


Astor National 


26,476,000 
13,635,100 
22,212,000 
23,148,100 


4,744,000 
204,644,900 
24,318,200 
6,155.300 
8,880, 400 
2,100,200 
5,063,000 
4,184,500 
29,279,100 
154.290,600 
21,949,600} 
3.497.300} 
6,428,200 
2,236,400 
14,936,000 
47,677,600 
7,167,000 
14,97 3,500 
3,351,100 
7,128,200 
7,006,900 
29,893,000 
8,664,900 
23,250,000 
64,408,000 
1,247,800 
19,969, 500 
9,942,000 
95.798.700 
9,176,500 
3,430,000 
4,791,300 
3,964,000 
45,163,600 
9,863,900 
2,803,700 
2,777,800! 
12,031,200 
7,623,800 
2,744, 300 
9,917,200 
4,167,000 
14,394,000 
4,211,000 
11,407,100} 
5+339.300 
6,288, 300 
4,490,000 


| 


24,944,060 
10,905,300 
19,320,000 
22,663,600 
6,644,000 
159,944,400 
25,159,400 
5,406,500 
8,205,900 
2,548,300 


“Ww 
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- 


— 


4,669,000 


$1,101,283, 100)$1,051,5 43,200, 





33,038,000 
17,964,200 
23.714,000 
24,994.300 
4,718,000 
203, 306,700 
22,887,800 
6,863,600 
6,847,100 
2,870,500 
5,814,000 
4,303,600 
24,246,900 
141,866,200 
17,897,300 
3 970,300 
6,505,400 
2,827,100 
14,159,300 
56,8 30,400 
6,596,000 
18.856,400 
4,014,100 
7,074,400 
9,159,500 
36,659,000 
Y. 337,000 
20,410,000 
72,353,000 
1,459,200 
24,265,200 
10,408,000 
86,908 ,ooo 
8,993,800 
3.906,000 
6,069,200 


11,581,500 
4,690,000] 
17,406,000) 
4,525,000 
10,065,600 
6,173,000 
7,428,200 
4,458,000) 


'$1,136,477,700 $1,036, 
| 


27,608,000 
12,914,60c 
18,626,000 
23,948,000 
6.35 5,000 
148,436,600 
24,589,400 
5,519,400 
6,020,000 
2,801,400 
6,908,000 
5,057,600 
21,731,400 
118,311,100 
17,023,200 
3,826,400 
5,865,700 
2,725,900 
15,374,200 
56,760,400 
7+547,000 
17,043,900 
3,813,300 
6,902,700 
10,342,900 
42,012,000 
9,394,100 
19,270,000 
77,920,000 
1,431,900 
19,609,200 
10,580,000 
71,389,000 
8,737.400 
3,945,000 
5 3,160 
3 ,500 
5.300 

300 


1,100 


| 
vi 





+ United States Deposits included, $17.250,000 





